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Foreword
by	Senator	Dick	Durbin

In	 White	 Rage,	 Carol	 Anderson	 gave	 us	 a	 carefully	 researched	 history	 of
American	civil	rights	and	race	politics	from	the	Civil	War	to	current	times.	Her
work	marched	us	through	the	painful	chapters	of	Reconstruction,	Jim	Crow,	the
Great	Migration,	and	the	Civil	Rights	Movement	to	the	battles	we	face	today.

When	I	read	White	Rage,	I	recommended	it	to	my	Democratic	colleagues	in
the	U.S.	Senate.	Senator	Harry	Reid	was	so	impressed	that	he	invited	Professor
Anderson	 to	 address	 our	 Senate	 Democratic	 Conference.	 Her	 passion	 and
scholarship	made	a	real	impact.

In	her	new	work,	One	Person,	No	Vote,	Carol	Anderson	turns	her	focus	to	the
central	issue	of	racial	justice	in	our	time:	the	right	to	vote.

Under	the	specious	banner	of	combating	“voter	fraud,”	the	Republican	Party
has	 launched	 a	 nationwide	 voter	 suppression	 effort.	 Using	 voter	 ID	 laws,
reduced	 voting	 opportunities,	 gerrymandering,	 and	 even	 the	 national	 census,
Republicans	 clearly	 believe	 their	 future	 success	 depends	more	 on	 constricting
rather	than	convincing	the	electorate.

When	 you	 follow	 the	 money	 behind	 this	 national	 push,	 the	 usual	 suspects
surface.	The	Koch	brothers	and	their	allies	bankroll	operatives	like	the	American
Legislative	 Exchange	 Council	 (ALEC).	 They	 produce	 “model	 legislation”	 to
combat	 alleged	 voter	 fraud	 by	 requiring	 photo	 identification	 at	 the	 polls.
Republican	 legislators	 pass	 and	 Republican	 governors	 sign	 these	 laws,	 which
restrict	and	discourage	voting	by	minorities,	 the	elderly,	 the	young,	 the	poor—
anyone	who	might	oppose	their	partisan	agenda.

The	 rationale	 for	 these	 laws	 has	 been	 repeatedly	 debunked.	 For	 example,	 a
2014	 analysis	 by	 Professor	 Justin	Levitt	 of	 Loyola	Law	School,	 Los	Angeles,



found	 only	 thirty-one	 incidents	 of	 voter	 fraud	 out	 of	 hundreds	 of	 millions	 of
votes	cast	since	2000.

In	2012,	as	chairman	of	the	U.S.	Senate	Judiciary	Committee’s	Subcommittee
on	the	Constitution,	Civil	Rights,	and	Human	Rights,	I	chaired	national	hearings
on	 barriers	 to	 the	 ballot	 in	 Ohio	 and	 Florida,	 states	 that	 had	 recently	 passed
restrictive	 voting	 laws.	 We	 called	 election	 officials	 of	 both	 parties,	 put	 them
under	oath,	and	asked	a	simple	question:	What	was	the	incidence	of	voter	fraud
or	voter	irregularity	in	your	state	which	gave	rise	to	these	state	laws	restricting
voters’	 rights?	 Their	 answer	 was	 the	 same	 in	 both	 states:	 There	 were	 few
incidents,	and	virtually	none	was	worthy	of	prosecution.

This	lack	of	evidence	underscores	an	ugly	truth:	It’s	not	“voter	fraud”	that	has
inspired	this	new	wave	of	voter	suppression	laws.	Instead,	it’s	the	same	animus
that	 led	 to	 poll	 taxes,	 literacy	 tests,	 and	 the	 infamous	Mississippi	 Plan,	which
became	the	template	for	voter	discrimination	for	decades.	That	ugly	animus	was
denounced	in	2016	by	a	three-judge	federal	appeals	court	that	examined	a	2013
North	 Carolina	 voting	 law	 that	 required	 strict	 voter	 photo	 identification	 and
limited	early	voting.	The	 law,	 the	 judges	wrote,	“target[ed]	African	Americans
with	almost	surgical	precision.”	This	was	no	coincidence,	the	court	found,	noting
that	“before	enacting	[the]	law,	the	legislature	requested	data	on	the	use,	by	race,
of	 a	 number	 of	 voting	 practices.	 Upon	 receipt	 of	 the	 race	 data,	 the	 General
Assembly	 enacted	 legislation	 that	 restricted	 voting	 and	 registration	 in	 five
different	ways,	all	of	which	disproportionately	affected	African	Americans.”

Unfortunately,	this	movement	is	not	confined	to	state	legislatures.	In	his	2005
confirmation	 hearings	 to	 serve	 as	 Chief	 Justice	 of	 the	 United	 States	 Supreme
Court,	John	Roberts	said	that	the	right	to	vote	“is	preservative	…	of	all	the	other
rights.”	His	new	black	 robe	was	barely	wrinkled	eight	years	 later	when,	 in	 the
Shelby	 County	 v.	 Holder	 case,	 he	 cast	 the	 deciding	 vote	 to	 overturn	 a	 key
provision	of	the	Voting	Rights	Act	requiring	preclearance	of	new	election	laws
in	 states	 with	 a	 history	 of	 voter	 discrimination.	 The	 Republican-dominated
Supreme	Court	 gave	 a	green	 light	 to	 the	 “No	Vote”	Republican	 strategy—and
the	 Voting	 Rights	 Act,	 which	 had	 enjoyed	 virtually	 unanimous	 bipartisan
support	 in	Congress	 as	 recently	 as	 2006,	 became	 a	 casualty	 of	 the	GOP	voter
suppression	campaign.

Since	then,	efforts	to	restore	the	Voting	Rights	Act	through	measures	such	as
the	 Voting	 Rights	 Amendment	 Act	 and	 the	 Voting	 Rights	 Advancement	 Act
have	stalled	in	Congress.	Meanwhile,	Republican-led	state	legislatures	continue



to	enact	laws	making	it	harder	for	a	significant	number	of	Americans	to	exercise
their	fundamental	right	to	vote.

Evidence	suggests	that	their	plan	is	working.	A	recent	study	found	that	in	the
2016	election,	Wisconsin’s	voter	ID	law	deterred	nearly	17,000—and	perhaps	as
many	as	23,000—eligible	voters	in	two	counties	from	casting	ballots.	President
Trump’s	margin	of	victory	in	Wisconsin	was	only	22,748	votes.

In	her	Shelby	County	dissent,	Justice	Ruth	Bader	Ginsburg	noted	that	though
progress	had	been	made	in	protecting	the	vote,	Congress	reauthorized	the	Voting
Rights	 Act	 in	 2006	 because	 “the	 scourge	 of	 discrimination	 was	 not	 yet
extirpated.”	She	was	right.

As	Carol	Anderson	makes	clear	in	One	Person,	No	Vote,	the	right	to	vote	is
under	even	greater	assault	today.	For	the	sake	of	those	who	fought	and	died	for
it,	it	is	up	to	all	of	us	to	insist	that	this	most	basic	American	right	be	protected.
Reading	this	well-crafted	book	will	arm	you	with	the	facts.



	

One

A	History	of	Disfranchisement

It	was	a	mystery	worthy	of	Raymond	Chandler.	On	November	8,	2016,	African
Americans	did	not	show	up.	It	was	like	a	day	of	absence.	African	Americans	had
virtually	boycotted	the	election	because	they	“simply	saw	no	affirmative	reason
to	vote	for	Hillary,”	as	one	reporter	explained,	before	adding,	with	a	hint	of	an
old	 refrain,	 that	 “some	 saw	her	 as	 corrupt.”1	Another	 journalist	 concluded	 that
because	Clinton	lacked	the	ability,	charisma,	or	magic	to	keep	Barack	Obama’s
coalition	together,	“African-American,	Latino	and	younger	voters	failed	to	show
up	at	the	polls.”2	As	proof	of	blacks’	coolness	toward	her,	journalists	pointed	to
the	much	greater	turnout	for	Obama	in	2008	and	2012.3

It	 is	 true	 that,	 nationwide,	 black	 voter	 turnout	 had	 dropped	 by	 7	 percent
overall.	Moreover,	less	than	half	of	Hispanic	and	Asian	American	voters	came	to
the	 polls.4	 This	 was,	 without	 question,	 a	 sea	 change.	 The	 tide	 of	 African
American,	Hispanic,	and	Asian	voters	that	had	previously	carried	Barack	Obama
into	the	White	House	and	kept	him	there	had	now	visibly	ebbed.	Journalist	Ari
Berman	called	 it	 the	most	underreported	 story	of	 the	2016	campaign.5	But	 it’s
more	 than	 that.	 The	 disappearing	 minority	 voter	 is	 the	 campaign’s	 most
misunderstood	story.
One	Person,	No	Vote	seeks	to	change	that.	Minority	voters	did	not	just	refuse

to	 show	 up;	 Republican	 legislatures	 and	 governors	 systematically	 blocked
African	Americans,	Hispanics,	and	Asian	Americans	from	the	polls.	Pushed	by
both	 the	 impending	 demographic	 collapse	 of	 the	 Republican	 Party,	 whose
overwhelmingly	 white	 constituency	 is	 becoming	 an	 ever	 smaller	 share	 of	 the
electorate,	 and	 the	GOP’s	 extremist	 inability	 to	 craft	 policies	 that	 speak	 to	 an



increasingly	 diverse	 nation,	 the	 Republicans	 opted	 to	 disfranchise	 rather	 than
reform.	 The	 GOP,	 therefore,	 enacted	 a	 range	 of	 undemocratic	 and	 desperate
measures	 to	 block	 the	 access	 of	African	American,	Latino,	 and	other	minority
voters	 to	 the	 ballot	 box.6	Using	 a	 series	 of	 voter	 suppression	 tactics,	 the	GOP
harassed,	obstructed,	frustrated,	and	purged	American	citizens	from	having	a	say
in	 their	own	democracy.	The	devices	 the	Republicans	used	are	variations	on	a
theme	 going	 back	 more	 than	 150	 years.	 They	 target	 the	 socioeconomic
characteristics	 of	 a	 people	 (poverty,	 lack	 of	mobility,	 illiteracy,	 etc.)	 and	 then
soak	 the	 new	 laws	 in	 “racially	 neutral	 justifications—such	 as	 administrative
efficiency”	 or	 “fiscal	 responsibility”—to	 cover	 the	 discriminatory	 intent.
Republican	 lawmakers	 then	 act	 aggrieved,	 shocked,	 and	wounded	 that	 anyone
would	question	their	stated	purpose	for	excluding	millions	of	American	citizens
from	the	ballot	box.7

The	millions	of	votes	and	voters	that	disappeared	behind	a	firewall	of	hate	and
partisan	 politics	 was	 a	 long	 time	 in	 the	 making.	 The	 decisions	 to	 purposely
disfranchise	African	Americans,	 in	particular,	can	be	best	understood	by	going
back	 to	 the	 close	 of	 the	Civil	War.	As	 a	 southerner	 explained,	 “Many	Texans
refused	 to	 accept	 the	 fact	 that	 the	Negro	was	 ‘free	 and	 equal,’	 and	 stopped	 at
nothing	 to	 prevent	 him	 from	 enjoying	 civic	 and	 political	 rights.”8	 After
Reconstruction,	 the	 plan	 was	 to	 take	 years	 of	 state-sponsored	 “trickery	 and
fraud”	and	transform	those	schemes	into	laws	that	would	keep	blacks	away	from
the	voting	booth,	disfranchise	as	many	as	possible,	and,	most	important,	ensure
that	no	African	American	would	ever	assume	real	political	power	again.

The	last	point	resonated.	Reconstruction	had	brought	a	number	of	blacks	into
government.	And	despite	their	helping	to	craft	“the	laws	relative	to	finance,	the
building	 of	 penal	 and	 charitable	 institutions,	 and,	 greatest	 of	 all,	 the
establishment	of	the	public	school	system,”	the	myth	of	incompetent,	disastrous
“black	rule”	dominated.9	Or,	as	one	newspaper	editor	summarized	it:	“No	negro
is	fit	 to	make	laws	for	white	people.”	Of	course,	 the	white	lawmakers	couldn’t
be	 that	blatant	about	 their	plans	 to	disfranchise;	 there	was,	after	all,	 that	pesky
Constitution	to	contend	with,	not	to	mention	the	Fifteenth	Amendment	covering
the	right	 to	vote	with	 its	 language	barring	discrimination	“on	account	of	 race.”
But,	undaunted,	they	devised	ways	to	meet	the	letter	of	the	law	while	doing	an
absolute	slash-and-burn	through	its	spirit.10



That	 became	 most	 apparent	 in	 1890	 when	 the	 Magnolia	 State	 passed	 the
Mississippi	 Plan,	 a	 dizzying	 array	 of	 poll	 taxes,	 literacy	 tests,	 understanding
clauses,	 newfangled	 voter	 registration	 rules,	 and	 “good	 character”	 clauses—all
intentionally	 racially	 discriminatory	 but	 dressed	 up	 in	 the	 genteel	 garb	 of
bringing	 “integrity”	 to	 the	 voting	 booth.	 This	 feigned	 legal	 innocence	 was
legislative	evil	genius.

Virginia	 representative	 Carter	 Glass,	 like	 so	 many	 others,	 swooned	 at	 the
thought	of	bringing	the	Mississippi	Plan	to	his	own	state,	especially	after	he	saw
how	well	 it	 had	 worked.	 He	 rushed	 to	 champion	 a	 bill	 in	 the	 legislature	 that
would	 “eliminate	 the	 darkey	 as	 a	 political	 factor	…	 in	 less	 than	 five	 years.”
Glass,	 whom	 President	 Franklin	 Roosevelt	 would	 one	 day	 describe	 as	 an
“unreconstructed	 rebel,”	 planned	 not	 to	 “deprive	 a	 single	 white	 man	 of	 the
ballot,	but	[to]	inevitably	cut	from	the	existing	electorate	four-fifths	of	the	Negro
voters”	in	Virginia.

One	 delegate	 questioned	 him:	 “Will	 it	 not	 be	 done	 by	 fraud	 and
discrimination?”

“By	fraud,	no.	By	discrimination,	yes,”	Glass	retorted.	“Discrimination!	Why,
that	 is	 precisely	what	we	 propose	…	 to	 discriminate	 to	 the	 very	 extremity	…
permissible	…	under	…	the	Federal	Constitution,	with	a	view	to	the	elimination
of	 every	 negro	 voter	 who	 can	 be	 gotten	 rid	 of,	 legally,	 without	 materially
impairing	the	numerical	strength	of	the	white	electorate.”11

The	 determination	 to	 wipe	 out	 the	 black	 vote	 ensnared	 whites	 as	 well,
however.	 Though,	 for	 many	 of	 those	 in	 power,	 that	 was	 just	 fine.	 One
Mississippi	 politician	 remarked	 that	 his	 state	 had	 to	 disfranchise	 “the	 ignorant
and	 vicious	 white,”	 too,	 so	 that	 the	 electorate	 was	 “confined	 to	 those,	 and	 to
those	alone,	who	are	qualified	by	 intelligence	and	character	 for	 the	proper	and
patriotic	exercise	of	 this	great	 franchise.”12	The	resulting	“voter	mortality	 rate”
was	 staggering.	 Throughout	 the	 South	 after	 the	 widespread	 adoption	 of	 the
Mississippi	 Plan,	 voter	 turnout	 plummeted	 to	 less	 than	 half	 of	 age-eligible
whites,	after	it	had	peaked	in	1896	at	79.6	percent.13	In	Texas,	for	example,	only
27	 percent	 of	 age-eligible	whites	 voted	 in	 the	 1956	 election	 (the	 national	 rate
was	60	percent).14	The	decline	was	even	more	dramatic	in	the	Magnolia	State.	In
the	late	nineteenth	century,	Mississippi’s	voter	turnout	was	close	to	70	percent;
“by	the	early	twentieth	century	it	scraped	near	15	percent.”15

While	there	was	a	steady	erosion	of	white	voters,	the	collapse	of	black	voter
turnout	 was	 precipitous.	 In	 Louisiana,	 where	 “more	 than	 130,000	 blacks	 had



been	registered	to	vote	in	1896,	the	figure	dropped	to	a	bleak	1,342	by	1904.”16
African	American	registered	voters	in	Alabama	plunged	from	180,000	to	fewer
than	 3,000	 in	 just	 three	 years.17	 As	 historian	 C.	 Vann	Woodward	 concluded,
“The	 restrictions	 imposed	 by	 these	 devices	 [in	 the	 Mississippi	 Plan]	 were
enormously	effective	in	decimating	the	Negro	vote.”18	Indeed,	by	1940,	shortly
before	the	United	States	entered	the	war	against	the	Nazis,	only	3	percent	of	age-
eligible	blacks	were	registered	to	vote	in	the	South.19

That	 the	states	arranged	to	achieve	 this	remarkable,	systematic	denial	of	 the
vote,	 while	 staying	 within	 the	 bounds	 of	 the	 Fifteenth	 Amendment,	 is	 a
testament	 to	 the	 warped	 brilliance	 of	 the	 Mississippi	 Plan.	 Senator	 Theodore
Bilbo	 (D-MS),	 one	 of	 the	most	 virulent	 racists	 to	 grace	 the	 halls	 of	Congress,
boasted	of	 the	chicanery	nearly	half	a	century	 later.	 “What	keeps	 ’em	[blacks]
from	voting	 is	 section	244	of	 the	 [Mississippi]	Constitution	of	1890	…	It	 says
that	 a	 man	 to	 register	 must	 be	 able	 to	 read	 and	 explain	 the	 Constitution	 or
explain	 the	 Constitution	when	 read	 to	 him.”	Mississippi,	 the	 senator	 bragged,
“then	wrote	 a	 constitution	 that	 damn	 few	white	men	 and	no	niggers	 at	 all	 can
explain.”20

Bilbo	was	pointing	to	the	power	of	the	literacy	test	and	understanding	clause,
which	 were	 tailor-made	 for	 societies	 that	 systematically	 refused	 to	 educate
millions	of	 their	 citizens	 and	ensured	 that	 the	bulk	of	 the	population	 remained
functionally	illiterate.	By	1940,	more	than	half	of	all	African	American	adults	in
Mississippi	had	fewer	than	five	years	of	formal	education;	almost	12	percent	had
no	schooling	whatsoever.	The	figures	were	even	more	dismal	in	South	Carolina,
Louisiana,	 Georgia,	 and	 Alabama.21	 Deliberate	 underfunding	 of	 black	 schools
was	 critical	 to	 the	 literacy	 test’s	 disfranchising	 success.	During	World	War	 II,
for	 example,	 Louisiana	 spent	 almost	 four	 times	 as	 much	 per	 capita	 on	 white
elementary	schoolchildren	as	on	African	American	students.22	Amite	County	in
Mississippi	 scraped	 together	 $3.51	 per	 black	 child	 but	 nearly	 ten	 times	 that
amount	 to	 educate	 its	 white	 students.23	 In	 addition,	 for	 most	 of	 the	 twentieth
century,	many	Jim	Crow	school	systems	did	not	have	high	schools	for	African
Americans.	That	set	the	stage	for	states	such	as	Alabama—where	more	than	54
percent	of	black	adults	had	fewer	than	five	years	of	formal	education—to	require
those	who	came	 through	 resource-deprived	 school	 systems	and	who	wanted	 to
register	to	vote	to	wrangle	with	the	intricacies	of	constitutional	law.24

The	process	was,	by	design,	simultaneously	mundane	and	pernicious.	At	the
registrar’s	 office,	 while	 whites	 might	 have	 had	 a	 one-sentence	 section	 of	 the



Alabama	or	U.S.	Constitution	as	their	litmus	test	for	worthiness	to	vote,	African
Americans	would	get	difficult,	complex	passages	in	order	to	prove	their	literacy,
and	then	they	would	have	to	interpret	that	legal	treatise	to	gauge	how	well	they
could	actually	understand	what	they	had	just	read.	This	combination	of	literacy
tests	and	understanding	clauses	was	designed	to	thwart	blacks’	voting	rights	as
they	confronted	a	passage	such	as	this:	SECTION	260:	The	income	arising	from
the	sixteenth	section	trust	fund,	the	surplus	revenue	fund,	until	it	is	called	for	by
the	United	States	government,	and	the	funds	enumerated	in	sections	257	and	258
of	this	Constitution,	together	with	a	special	annual	tax	of	thirty	cents	on	each	one
hundred	dollars	of	taxable	property	in	this	state,	which	the	legislature	shall	levy,
shall	be	applied	to	the	support	and	maintenance	of	the	public	schools,	and	it	shall
be	the	duty	of	the	legislature	to	increase	the	public	school	fund	from	time	to	time
as	 the	necessity	 therefor	and	 the	condition	of	 the	 treasury	and	 the	 resources	of
the	 state	 may	 justify;	 provided,	 that	 nothing	 herein	 contained	 shall	 be	 so
construed	as	to	authorize	the	legislature	to	levy	in	any	one	year	a	greater	rate	of
state	 taxation	 for	 all	purposes,	 including	 schools,	 than	 sixty-five	cents	on	each
one	 hundred	 dollars’	 worth	 of	 taxable	 property;	 and	 provided	 further,	 that
nothing	herein	contained	shall	prevent	the	legislature	from	first	providing	for	the
payment	of	 the	bonded	 indebtedness	of	 the	state	and	 interest	 thereon	out	of	all
the	revenue	of	the	state.
And	the	registrar’s	decision	on	whether	the	would-be	voter	passed	through	this
maze	of	legal	gobbledygook	was	final.	Non-appealable.25

Black	 coal	 miner	 Leon	 Alexander	 knew	 this	 firsthand.	 He	 recalled	 the
moment,	 shortly	 after	 World	 War	 II,	 when	 he	 tried	 to	 register	 to	 vote	 in
Alabama.	He	stood	 there	at	 the	counter	waiting	and	waiting	while	 the	registrar
made	a	big	show	of	deliberately	 ignoring	him.	Finally,	when	whites	came	 into
the	 office,	 the	 registrar	 greeted	 them,	 provided	 the	 paperwork,	 and	 promptly
registered	 them	 to	 vote.	 Alexander	 nevertheless	 remained	 standing	 there,
refusing	to	leave.	Irritated,	the	registrar	finally	asked,	“What	you	want,	boy?”

“I	wants	to	register	to	vote,”	the	coal	miner	replied.
The	registrar	got	 the	form	and	 took	 it	over	 to	Alexander,	knowing	perfectly

well	what	the	final	result	would	be	before	the	pen	had	even	scratched	the	paper.
The	coal	miner	went	through	the	literacy	test	writing,	and	writing,	and	writing.
The	moment	he	was	done,	without	even	reviewing	 the	sheet,	 the	registrar	 took
Alexander’s	registration,	“balled	it	up	and	threw	it	in	the	wastebasket.”

“You	disqualified,”	he	said.	“You	didn’t	answer	the	question.”



In	the	end,	it	took	the	intervention	of	three	white	officials	in	the	local	United
Mine	Workers	 union,	 who	 had	 to	 get	 Governor	 Jim	 Folsom	 involved,	 before
Alexander	 was	 finally	 registered	 to	 vote.	 And	 even	 then,	 as	 the	 coal	 miner
recalled,	 it	was	 the	 registrar	who	got	 the	 last	 laugh.	Alexander	may	have	now
been	a	registered	voter,	but	 there	was	one	small	problem:	“They	didn’t	put	me
on	the	voting	list!”	His	name	never	made	it	onto	the	official	rolls;	therefore,	he
couldn’t	 vote	 after	 all.	 Looking	 back,	 Alexander	 recalled,	 “this	 guy	 had	 no
intention	of	registering	[me],	not	only	no	intention	of	registering	me,	he	had	no
intention	of	registering	any	black	to	vote.”26

Despite	the	fact	that	this	scene	played	out	over	and	over	in	registrars’	offices
across	 the	 South—where	 a	 registrar	 in	 Mississippi	 could	 even	 ask	 African
Americans,	“How	many	bubbles	in	a	bar	of	soap?”—the	law	itself	was	just	race-
neutral	enough	to	withstand	judicial	scrutiny.27	Not	only	did	literacy	tests	appear
nondiscriminatory;	 they	 also	 carried	 the	 aura	 of	 plausibility.	 Voters,	 everyone
could	 agree,	 ought	 to	 be	 able	 to	 understand	 their	 state’s	 laws.	 Yet	 when	 that
device	 was	 made	 operational,	 it	 had	 nothing	 to	 do	 with	 the	 law,	 of	 course,
nothing	 to	 do	 with	 an	 engaged	 citizenry,	 and	 precisely	 everything	 to	 do	 with
eliminating	 as	 many	 age-eligible	 African	 Americans	 from	 the	 voter	 rolls	 as
possible.	Eighty	percent	was	Carter	Glass’s	goal.	But	 the	actual	numbers	were
even	more	brutal.	By	1953	in	the	Deep	South,	“eleven	counties	where	the	black
population	 equaled	 or	 exceeded	 that	 of	 whites”	 had	 only	 1.3	 percent	 of	 all
eligible	blacks	registered	to	vote.	Two	counties	had	no	African	American	voters
at	all.28

And	 then	 there	 was	 the	 poll	 tax,	 which	 all	 eleven	 states	 of	 the	 former
Confederacy	 had	 adopted.	 Initially,	 after	 the	 Civil	 War,	 the	 poll	 tax	 “was
intended	not	 so	much	 to	disenfranchise	 the	Negro	as	 to	place	him	again	under
the	white	man’s	domination,	since	failure	 to	pay	 the	 tax	was	made	prima	facie
evidence	 of	 vagrancy,”	 which	 was	 the	 catchall	 term	 to	 criminalize,	 jail,	 and
auction	 off	African	Americans.	 The	 “Negro	who	 desired	 to	 stay	 off	 the	 chain
gang	was	…	forced	 to	place	himself	under	 the	protection	of	a	white	man	who
would	pay	the	tax	for	him.”29	It	was	only	years	later,	during	the	rise	of	Jim	Crow,
that	 the	 deliberate	 intent	 to	 choke	 off	 the	 black	 vote	 came	 into	 play	when	 the
states	required	all	age-eligible	males	to	pay	an	annual	fee	in	order	to	vote.30	Its
proponents	wielded	the	seemingly	rational	arguments	that	it	costs	money	to	hold
elections	and	 that	extra	 funds	were	necessary	 to	meet	 the	needs	of	democracy.
Moreover,	 they	said	 the	poll	 tax	simply	provided	additional	 revenue	for	public



schools.	 As	 a	 revenue	 producer,	 it	 was	 “a	 flop,”	 however;	 Arkansas,	 for
example,	raised	“only	5	percent	of	[its]	total	school	budget	by	the	poll	tax,	a	tax
that	[kept]	a	good	80	percent	of	[the	state’s]	adult	citizens	from	voting.”31	But	to
many	of	 the	poll	 tax’s	proponents,	 the	high	“voter	mortality	 rate”	proved	how
important	it	was	for	vetting	and	weeding	out	those	unworthy	of	democracy.

“Any	person	unwilling	 to	pay	a	 small	 fee	 in	order	 to	enjoy	such	a	precious
privilege	 did	 not	 deserve	 the	 franchise,”	 its	 advocates	 proclaimed.	 Behind	 the
veil	of	fiscal	and	patriotic	duty,	however,	was	the	full	understanding	that	without
the	poll	tax,	“Negroes	would	again	be	an	important	factor	in	southern	politics.”
One	man	in	Arkansas	put	it	succinctly	enough:	“Do	you	want	to	see	niggers	in
the	state	capital	with	their	feet	on	the	desk?”32

The	power	of	 the	poll	 tax	derived	 from	several	key	components.	First	were
the	arcane	rules	about	when	and	where	to	even	pay	the	tax.	The	“procedures,”	C.
Vann	 Woodward	 observed,	 were	 “artfully	 devised	 to	 discourage	 payment.”33
And,	as	it	was	law	enforcement	that	collected	the	poll	tax,	the	intimidation	factor
was	 very	 real	 in	many	 locales.	 Sheriffs,	 notorious	 in	 the	 black	 community	 for
their	 racism	 and	 brutality,	 were	 now	 the	 gatekeepers	 to	 the	 franchise.34	 In
Tallahatchie	 County,	 Mississippi,	 for	 example,	 “where	 most	 whites	 but	 few
Negroes	 had	 registered	 to	 vote,”	 the	 sheriff	 admitted	 “that	 he	 instructed	 his
deputies	to	require	all	persons	paying	poll	taxes	for	the	first	time	to	apply	to	him
personally.”35	There	was	another	built-in	obstacle,	as	well.	In	most	states,	the	tax
was	due	months	before	 the	election.	One	man	noted	 that	 “paying	a	poll	 tax	 in
February	to	vote	in	November	is	to	most	folks	in	Texas	like	buying	a	ticket	to	a
show	nine	months	ahead	of	time,	and	before	you	know	who’s	playing	or	really
what	the	thing	is	all	about.	It	is	easy	to	forget	to	do,	too.”36

Second,	 the	 tax	was	 cumulative,	 a	 feature	 that	 alone	would	 prove	 virtually
insurmountable.	For	every	year	the	resident	was	eligible	to	vote,	a	payment	was
due.	For	example,	 if	after	 twenty	years	of	not	voting	or	having	been	unable	 to
vote,	an	African	American	in	Alabama	in	1944	was	finally	able	to	pay,	he	or	she
would	need	not	$1.50	to	do	so	but	rather	$30,	which	is	the	equivalent	of	$722	in
2016.37	 By	 design,	 then,	 those	 back	 taxes	 “effectively	 depressed	 the	 black
turnout.”38

The	economics	of	disfranchisement	were	brutally	 simple.	 In	 the	mid-1940s,
the	 National	 Committee	 to	 Abolish	 the	 Poll	 Tax	 estimated	 that	 10	 million
Americans	were	 denied	 the	 right	 to	 vote	 because	 they	 simply	 could	 not	 pay.39
Many	poor	blacks	were	sharecroppers,	living	on	credit	until	the	harvest	came	in.



Without	 cash	 throughout	most	 of	 the	 year,	 they	 had	 no	 ability	 to	 pay	 the	 poll
tax.40	 In	Mississippi,	 the	 average	 farm	 family’s	 income	was	 “less	 than	 $100	 a
year.”	The	state	was,	therefore,	requiring	that	the	impoverished	give	up	2	percent
of	 their	 annual	 income	“to	 cast	 a	 ballot.”	 In	households	with	 three	 adults,	 this
demand	on	limited	resources	could	require	them	“giv[ing]	up	6	percent	of	their
income	for	the	franchise.”41

Southern	lawmakers	knew	exactly	what	they	were	doing	here.	In	1950,	African
Americans’	median	income	was	but	54	percent	that	of	whites’,	and	the	poll	tax,
absorbing	a	disproportionate	share	of	blacks’	“disposable”	income,	was	often	a
burden	 too	 heavy	 to	 bear.42	 As	 late	 as	 November	 9,	 1963,	 Texas	 saw	 the
enormous	 value	 of	 the	 poll	 tax	 and	 voted	 to	 maintain	 this	 tool	 of
disfranchisement	because	“removing	the	poll	 tax	requirement	…	would	‘allow’
minorities	to	‘flood	the	polls.’	”43

In	 short,	 while	 the	 poll	 tax	 may	 have	 read	 as	 race-neutral—seemingly
applicable	 to	 all—its	 reality	 was	 anything	 but,	 as	 the	 disparities	 in	 wealth,
education,	 and	 relations	 with	 law	 enforcement	 had	 everything	 to	 do	 with	 the
disparities	 in	 access	 between	 blacks	 and	 whites.	 Moreover,	 the	 registrars’
discretion,	as	with	the	literacy	test,	inevitably	undermined	any	sense	of	fairness
or	nondiscrimination,	as	they	“thwarted	black	aspirants	by	not	showing	up	at	the
office	or	by	simply	refusing	to	register	blacks	to	vote	when	they	did.”44

There	was	another	built-in	 inequity	 in	 the	 system.	Mississippi,	 for	 instance,
required	 receipts	 for	 two	 years	 of	 poll	 taxes	 in	 order	 to	 vote.	 The	 tilt	 in	 the
playing	 field	was	apparent	when	arch-segregationist	Theodore	Bilbo’s	political
operation	worked	with	election	officials	to	handle	the	difficulty	of	keeping	track
of	multiyear	receipts.	His	all-white	constituency’s	“receipts	are	not	only	bought
for	them	but	are	kept	on	file,	issued	on	election	day,	re-collected	and	saved	for
the	 next	 year.”	 The	 political	 machines	 in	 Texas	 did	 something	 similar.	 They
would	“buy	up	as	many	poll	 tax	receipts	as	 they	[could],	…	keep	 them	on	file
and	pass	them	out	…	on	election	day—with	instructions,	of	course,	and	an	extra
dollar	 or	 so	 for	 sweetenin’.”45	 It	 was	 a	 total	 debasement	 and	 corruption	 of
democracy,	and	it	worked.	During	World	War	II,	the	overall	voter	turnout	in	the
seven	 poll	 tax	 states	 was	 just	 3	 percent	 for	 the	 midterm	 election.	 The	 1944
presidential	election	was	only	marginally	better.	The	poll	tax	states	could	barely
generate	 an	 18	 percent	 turnout	 rate,	 as	 compared	 with	 the	 nearly	 69	 percent



national	average.46
Another	powerful	 tool	 to	 stop	African	Americans	 from	having	any	political

voice	was	 the	white	primary.	Key	to	 the	white	primary’s	effectiveness	was	 the
fact	 that	 from	Reconstruction	 until	 1968	 the	 South	 was	 a	 one-party	 system—
only	Democrats	needed	apply,	so	despised	was	the	party	of	Lincoln.	Several	of
the	states,	therefore,	began	to	discern	that	one	way	to	skirt	around	the	Fifteenth
Amendment	 was	 to	 tinker	 with	 the	 primary	 election,	 during	 which	 the
Democratic	candidate	was	chosen.	This	seemed	foolproof	for	two	reasons.	First,
because	 the	 South	 was	 a	 one-party	 region,	 whoever	 won	 in	 the	 spring	 would
certainly	be	 the	victor	 in	November.	As	 long	as	 the	all-important	 and	decisive
primary	was	a	whites-only	affair,	the	results	would	be	foreordained.	And	second,
in	1921	the	U.S.	Supreme	Court	had	ruled	in	Newberry	v.	United	States	that	the
federal	government,	and,	thus,	the	U.S.	Constitution	itself,	had	no	authority	over
the	conduct	of	primary	elections	in	the	states.47	With	no	federal	interference	and
a	hermetically	sealed	party	system,	the	white	primary	became	a	masterful	way	to
“emasculate	 politically	 the	 entire	 body	of	Negro	voters,”	 especially	 those	who
had	successfully	defied	the	other	methods	of	disfranchisement,	such	as	poll	taxes
and	literacy	tests.48	In	fact,	one	Georgia	legislator	strenuously	“opposed	another
[proposed]	 disfranchisement	 device”	 because	 he	 believed	 it	 was	 unnecessary:
“We	already	had	 the	Negro	eliminated	from	politics	by	 the	white	primary,”	he
proudly	asserted.49	And	then	a	paper-thin	aura	of	legality	was	achieved	because
blacks	were	welcome	to	vote	in	the	irrelevant	and	perfunctory	general	election.

Except	 black	 people	 fought	 back.	 Over	 the	 span	 of	 twenty	 years	 they
launched	four	separate	lawsuits	that	went	all	the	way	to	the	U.S.	Supreme	Court.
Texas	 was	 the	 site	 of	 this	 battle,	 because	 while	 all	 eleven	 states	 of	 the	 Old
Confederacy	had	the	white	primary,	the	Lone	Star	State	did	it	in	“a	more	brutally
direct	fashion.”50	Its	1923	statute	expressly	forbid	anyone	but	whites	from	voting
in	the	Democratic	primary.	That	was	too	explicit	even	for	a	U.S.	Supreme	Court
that	 had	 previously	 decided	 that	 the	 poll	 tax	 and	 the	 literacy	 test	 were
constitutional.51	After	reviewing	Texas’s	white	primary	law,	and	seeing	such	an
explicit	 violation	 of	 the	 equal	 protection	 clause,	 the	 court	was	 unanimous	 and
unequivocal:	 “It	 seems	 to	 us	 hard	 to	 imagine	 a	 more	 direct	 and	 obvious
infringement	of	the	Fourteenth	Amendment.”52

Texas	 was,	 however,	 undaunted.	 Satisfied	 that	 the	 court	 hadn’t	 questioned
whether	 the	white	 primary	 actually	 violated	 the	 Fifteenth	Amendment	 right	 to
vote,	the	legislature	simply	redrafted	the	statute	to	turn	the	Democratic	Party	into



a	 private	 organization—one	 to	 which	 the	 state	 just	 happened	 to	 delegate	 the
authority	 to	 hold	 a	 primary.	 The	 point	 of	 this	 ruse	was	 perfectly	 clear.	 In	 the
Cruikshank	decision,	almost	fifty	years	earlier	in	1875,	the	U.S.	Supreme	Court
had	 established	 that	 private	 actors	 were	 “immune	 from	 the	 strictures	 of	 the
Fourteenth	and	Fifteenth	Amendments.”53

Again,	blacks	challenged	Texas’s	law,	and	again	they	prevailed—though	this
time	 by	 only	 a	 5–4	 decision.	 The	 statute,	 justices	 ruled,	 was	 unconstitutional
because	 the	 so-called	 private	 Democratic	 Party	 received	 its	 authority	 directly
from	the	state.	Therefore,	 it	was	not	a	“private”	actor	at	all	but	an	agent	of	 the
State	of	Texas.	Lawmakers	in	Austin	soldiered	on,	unfazed,	cleverly	picking	up
on	the	part	of	 the	court’s	ruling	that	 laid	out	 that	African	Americans	“could	be
excluded	from	primaries”	by	putting	the	authority	for	that	exclusion	in	the	state
Democratic	convention.54	Less	 than	a	month	after	 the	Supreme	Court	provided
the	roadmap	to	disfranchisement,	 then,	the	Democratic	Party	called	a	statewide
convention	 and	 passed	 a	 resolution	 “restricting	 membership	 in	 the	 Party	 plus
participation	in	party	primaries	to	white	citizens	of	Texas.”55

Once	 again,	 the	 state	 had	 effectively	 eliminated	 African	 Americans	 and
Mexican	Americans	 (this	was,	 after	 all,	 Texas)	 from	 having	 any	 real	 voice	 in
determining	their	representatives	in	government	or	the	policies	that	would	affect
their	 lives.	And	so	in	1935,	blacks	sued	Texas	for	a	 third	 time.	Only	this	 time,
the	 Supreme	 Court,	 in	 Thurgood	 Marshall’s	 words,	 “blinded	 themselves	 as
judges	 to	what	 they	 knew	 as	men”	 and	 unanimously	 held	 that	 the	Democratic
primary	was	now	a	private	matter.	An	organization	had	the	right	 to	choose	 the
qualifications	 for	 membership	 and	 that,	 according	 to	 the	 Supreme	 Court,	 is
exactly	what	 the	Democratic	 Party	 did.	 Therefore,	 the	 State	 of	 Texas	 had	 not
violated	African	Americans’	rights.56

Ridding	 this	 nation	 of	 the	 white	 primary	 now	 looked	 impossible	 but	 a
subsequent	U.S.	Supreme	Court	decision	in	1940	finally	“pierced	the	façade	…
which	 had	 shielded	 primaries	 from	 the	 reach	 of	 Federal	 laws	 regulating	 the
conduct	 of	 elections.”57	 This	 landmark	 case,	United	 States	 v.	 Classic	 (1941),
erased	 much	 of	 the	 ambiguity	 about	 how	 far	 the	 Fourteenth	 and	 Fifteenth
Amendments	 could	 reach	 into	 the	 election	 process.	 “If	 a	 state	 law	 made	 the
primary	 an	 integral	 part	 of	 the	 election	 machinery	 and	 if	 the	 primary	 did
effectively	control	the	choice	of	the	elected	official	then	Congress	had	the	right
and	 the	 duty	 to	 regulate	 and	 control	 such	 primaries.”58	 That	 clarity	 created	 a
legal	 basis	 for	 the	 fourth	 white	 primary	 case,	 Smith	 v.	 Allwright	 (1944).59	 A



black	Texan	wrote,	“One	thing	is	certain,	as	a	result	of	 the	Classic	case	…	the
tables	 are	 turned	…	 now	 the	 Negroes	 are	 on	 top.”60	 In	 an	 8–1	 decision,	 the
Supreme	 Court	 affirmed	 that	 sentiment	 when	 it	 ruled	 that	 the	 white	 primary,
although	 supposedly	 a	 private	 affair,	 was	 central	 to	 the	 election	 process	 and,
therefore,	 fell	 under	 the	 domain	 of	 federal	 law	 and	 the	 U.S.	 Constitution.
Marshall	was	overjoyed	that	the	justices	had	finally	“looked	behind	the	law	and
ferreted	out	the	trickery.”61

But	the	shenanigans	continued.	South	Carolina	decided	to	maintain	the	white
primary	 while	 at	 the	 same	 time	 purging	 its	 books	 of	 all	 election	 laws.	 The
rationale	 was	 simple:	 With	 nothing	 written	 down,	 there	 was	 nothing	 that	 the
courts	could	find	in	violation	of	the	Fourteenth	or	Fifteenth	Amendments.62	Not
to	be	outdone,	Texas	offered	up	yet	another	scheme,	this	one	with	a	pre-primary
in	the	guise	of	the	all-white,	private	Jaybird	Democratic	Association,	that	would
then	feed	into	the	Democratic	primary	without	any	official	machinery	involved
—no	 election	 laws,	 public	 funding,	 or	 certification	 by	 the	 party.	 The	 state
reasoned	 that	 because	 this	 was	 supposedly	 before	 any	 real	 election	 activities
took	 place	 and	 there	 appeared	 to	 be	 a	 firewall	 between	 this	 private	 club	 and
government	 officialdom,	 Texas	 could	 avoid	 running	 afoul	 of	 the	 U.S.
Constitution.	 In	1953,	 in	Terry	v.	Adams,	 the	Supreme	Court	disagreed,	saying
that	 the	 scheme	 in	whatever	 guise	was	 unconstitutional,	 and,	with	 that,	 finally
and	completely	driving	a	stake	through	the	heart	of	the	white	primary.63

What	 the	 states	 could	 not	 accomplish	 by	 law,	 they	were	more	 than	willing	 to
achieve	by	violence.	The	wholesale	 slaughter	of	African	Americans	 in	Colfax,
Louisiana	 (1873),	 Wilmington,	 North	 Carolina	 (1898),	 and	 Ocoee,	 Florida
(1920)	 resulted	 in	 the	 loss	 of	 hundreds	 of	 lives	 simply	 because	 whites	 were
enraged	 that	 black	 people	 had	 voted.64	 As	 states	 encouraged	 or	winked	 at	 the
murders,	as	killers	stepped	over	 the	bodies	and	gobbled	up	 the	stolen	 land	and
property,	black	political	power	evaporated	in	a	hail	of	gunfire	and	flames.

In	1946,	former	Georgia	governor	Eugene	Talmadge	was	determined	to	keep
it	 that	 way	 especially	 because	World	War	 II	 had	 lit	 a	 political	 fire	 in	 Black
America.65	He	knew	that	the	number	of	African	Americans	registered	to	vote	had
skyrocketed	 from	 20,000	 statewide	 in	 1944	 to	 135,000	 just	 two	 years	 later.
During	his	 run	 to	 regain	 the	governor’s	office,	he	 therefore	vowed	 to	 reinstate
the	 white	 primary,	 welcomed	 the	 endorsement	 of	 the	 Ku	 Klux	 Klan,	 and



“campaigned	largely	on	the	issue	of	‘keep	the	niggers	where	they	belong!’	”	His
followers	 launched	 a	 major	 purge	 of	 the	 voting	 rolls,	 especially	 in	 the	 rural
counties,	 followed	 by	 “cross	 burnings,	 night	 riders,	 and	 violence.”	 Talmadge
didn’t	flinch	in	the	face	of	all	this	bloodshed	and	terror.	Instead,	he	encouraged
“the	good	white	people	[to]	explain	it	to	the	negroes	around	the	state	just	right.”
If	 African	 Americans	 were	 appropriately	 persuaded,	 Talmadge	 concluded,	 “I
don’t	 think	they	will	want	 to	vote.”	One	white	man	responded	enthusiastically,
“[Lynching	has]	got	to	be	done	to	keep	Mister	Nigger	in	his	place	…	Gene	told
us	what	was	happening,	and	what	he	was	going	to	do	about	it.”66

What	 Talmadge	 had	 done	 was	 to	 give	 his	 blessing	 to	 waves	 of	 anti-black
violence.67	A	World	War	 II	veteran,	Maceo	Snipes,	was	one	of	 the	 first	 to	get
caught	 in	 the	 tide	 of	 state-sponsored	 lynching.	 This	 was	 no	 surprise.	 Black
veterans	 were	 particular	 targets	 throughout	 the	 South	 because	 their	 sense	 of
rights	and	racial	 justice	had	grown	especially	acute	during	 the	battles	 to	defeat
the	 Nazis.68	 Snipes	 knew	 that	 he	 had	 already	 put	 his	 life	 on	 the	 line	 for
democracy.	He	was	willing	 to	 do	 it	 again.	But	what	World	War	 II	 didn’t	 kill,
Georgia	 most	 certainly	 did.	 The	 1946	 primary	 was	 the	 first	 since	 the	 U.S.
Supreme	 Court’s	 Smith	 v.	 Allwright	 decision,	 and	 Snipes,	 as	 an	 American
citizen,	 believed	 that	 he	 actually	 had	 the	 right	 to	 participate	 in	 his	 state’s
election.	He	was	mistaken.	Whites	had	already	posted	a	sign	on	the	black	church
in	 Taylor	 County,	Georgia:	 “The	 first	Negro	 to	 vote	will	 never	 vote	 again.”69
Snipes	 was	 not	 deterred.	 In	 July	 1946,	 he	 cast	 his	 ballot	 in	 Taylor	 County’s
primary.	 In	 fact,	 he	was	 the	 only	 black	 person	 to	 do	 so;	 and	with	 that	 act	 of
democratic	bravery,	Maceo	Snipes	signed	his	death	warrant.

A	few	days	later	four	white	men	showed	up	at	Snipes’s	house	and	demanded
that	he	step	outside.	As	he	stood	on	the	porch,	they	pointed	their	guns	at	him	and
began	 firing.	 Snipes	 staggered	 and	 fell	 to	 the	 ground.	They	 just	walked	 away.
His	mother	 ran	out	of	 the	house	 and	got	him	 to	 the	hospital,	 but	 in	 Jim	Crow
America,	black	patients	did	not	have	the	right	 to	health	care.	He	lay	in	a	room
the	size	of	a	closet	unattended	for	six	hours	bleeding,	just	bleeding.	This	strong
man,	this	veteran,	lingered	for	two	more	days,	but	the	damage	was	too	extensive,
the	medical	treatment	too	slow,	and	Georgia’s	hate	too	deep.	In	the	wake	of	his
murder,	there	was	barely	an	investigation,	and	given	that	his	death	was	“a	direct
result	 of	 the	 violence	 preached	 by	Governor-elect	 Talmadge,”	 Snipes’s	 killers
walked.70

In	Mississippi,	Senator	Theodore	Bilbo	was	also	determined	 that	his	 state’s



black	population	would	have	no	rights	that	the	white	man	was	bound	to	respect.
During	the	1946	primary,	he	riled	up	his	“red-blooded	Anglo-Saxon”	followers
with	orders	that	“the	best	way	to	keep	the	nigger	from	voting	…	[was	to]	do	it
the	night	before	the	election.”	Then,	as	if	additional	clarification	were	required,
he	sneered,	“If	any	nigger	tries	to	organize	to	vote,	use	the	tar	and	feathers	and
don’t	forget	the	matches.”	In	some	cases,	blacks	were	simply	turned	away;	but	in
others,	officials	taunted	African	Americans	demanding	that	they	“paint	…	their
faces	white”	if	they	wanted	to	vote	in	the	white	primary.	Others	were	just	beaten.
Etoy	Fletcher,	a	veteran,	was	actually	“flogged.”	V.	R.	Collier,	the	president	of
the	NAACP	branch	in	Gulfport,	was	“physically	assaulted.”	When	he	turned	to
the	Federal	Bureau	of	Investigation	for	help,	the	agent	told	him	that	the	bureau
didn’t	 protect;	 it	 investigated.	 When	 he	 called	 the	 U.S.	 attorney	 in	 Jackson,
Collier	was	directed	to	seek	help	from	the	FBI.	The	realization	was	wrenching:
“We	Negroes	are	without	any	protection	at	all,”	he	said.71

Intimidation	 and	 violence	 simply	 prevented	 access	 to	 the	 polls	 for	 African
Americans.	 Over	 and	 over	 those	 who	 tried	 to	 register	 to	 vote	 would	 be
photographed	by	the	police	and	harassed	and	threatened	by	gun-toting,	pickup-
driving	 toughs.	 Blacks	who	 dared	 register	 had	 a	 virtual	 target	 on	 their	 backs.
They	would	soon	receive	a	visit	from	the	sheriff,	endure	arrest	on	some	trumped-
up	 charge,	 and	 face	 jail	 time	 or	 an	 exorbitant	 fine.72	 In	 Rankin	 County,
Mississippi,	 the	 sheriff	 stopped	 a	 black	 man	 from	 registering	 to	 vote	 at	 the
courthouse	 by	 beating	 him.	 “I	 hit	 him	 and	 kept	 on	 hitting	 him,”	 the	 sheriff
bragged,	“And	if	he	hadn’t	run	I	would	have	kept	on	hitting	him.”	The	beating
was	not	just	about	stopping	this	one	man;	“it	was	meant	to	send	a	message”	that
this	“was	the	fate	for	others	seeking	this	precious	right.”73

The	 tools	 of	 Jim	 Crow	 disfranchisement	 worked	 all	 too	well.	 In	 1867,	 the
percentage	of	African	American	adults	registered	to	vote	in	Mississippi	was	66.9
percent;	by	1955,	it	was	4.3	percent.74	Between	1954	and	1962,	only	eight	blacks
in	 all	 of	 Claiborne	 County	 had	 managed	 to	 come	 through	 Mississippi’s
gauntlet.75	Those	vote-chilling	numbers	scarred	the	southern	electoral	landscape.
Five	counties	in	Alabama	had	zero	to	less	than	2	percent	of	African	Americans
registered.76	 In	Georgia,	 “less	 than	10%	of	 the	 age-eligible	African	Americans
were	registered	in	1962”	in	thirty	counties	with	significant	black	populations.	In
fact,	four	entire	counties	had	fewer	than	ten	nonwhites	registered.77

Denying	the	vote	to	millions	of	American	citizens	was	so	deeply	rooted	in	the
fabric	of	the	nation,	twisted	into	the	mechanics	of	government,	and	embedded	in



the	 political	 strategy	 and	 thinking	 of	 powerful	 government	 officials	 that	 this
clear	 affront	 to	 democracy	 was	 not	 going	 to	 change	 on	 its	 own.	 Fortunately,
local	resistance	and	global	condemnation	combined	to	take	America	to	the	brink
of	democracy.

Starting	in	1947,	 the	United	States	found	itself	 in	a	pitched	battle	for	global
leadership	 against	 the	 Soviet	 Union.	 Two	 hegemons,	 two	 warring	 ideologies,
two	 economies	 were	 amassed	 and	 ready	 to	 destroy	 the	 other.	 The	 reality	 of
nuclear	 weapons,	 however,	 made	 any	 head-on	 confrontation	 an	 existential
impossibility.	Therefore,	they	fought	a	series	of	proxy	wars	in	Asia,	Africa,	and
Latin	America	“with	the	ferocity	that	only	civil	wars	can	bring	forth.”	As	each
superpower	chose	sides	and	armed	and	financed	the	combatants,	“the	Cold	War
took	demonic	possession	of	a	local	transition.”78

The	Cold	War	also	weaponized	culture	and	propaganda.79	The	Soviet	Union
prided	itself	on	meeting	the	basic	material	needs—housing,	employment,	health
care—of	 its	 people.	There	was,	 of	 course,	 a	 steep	price	 to	be	paid	 in	 terms	of
individual	freedom	and	liberty.	The	Soviet	weakness,	 therefore,	played	directly
into	 the	Americans’	 strength:	 democracy.	But,	 given	 Jim	Crow,	 those	 vaunted
democratic	 ideals	 turned	 out	 to	 be	 the	 U.S.’s	 Achilles	 heel	 as	 well—a
fundamental	hypocrisy	the	Soviets	set	out	to	exploit	at	every	turn.80

Each	lynching,	each	bombing	of	a	black	home	or	business,	each	miscarriage
of	justice	became	grist	for	the	Kremlin’s	mill.	One	article	in	the	party-controlled
Soviet	press	laid	out	the	“numerous	examples	of	racial	terrorism	in	the	U.S.A.,
such	 as	 the	 lynching	 of	 the	Negro	 [Emmitt]	Till,	 the	 brutal	 persecution	 of	 the
Negro	girl	Autherine	Lucy,	the	arrests	of	Negro	leaders	in	Montgomery	and	the
explosions	 of	 bombs	 near	 the	 homes	 of	 Negroes	 in	 northern	 and	 southern
states.”81

While	 each	 of	 those	 troubled	 the	 American	 narrative	 of	 democracy,	 Little
Rock	 sent	 shockwaves	 and	 ripped	 it	 apart.	 White	 resistance	 to	 the	 Brown	 v.
Board	 (1954)	decision	to	 integrate	schools	was	fiery,	 furious,	and	fevered	as	 it
erupted,	most	visibly	in	Little	Rock,	Arkansas,	in	1957,	when	nine	black	honor
students	 sought	 to	 desegregate	 Central	 High.	 The	 crisis	 “brought	 Jim	 Crow
violence	 to	 vivid	 life	 in	 world	media”	 and	 led	 Secretary	 of	 State	 John	 Foster
Dulles	 to	 exclaim	 that	 “this	 situation	 was	 ruining	 our	 foreign	 policy.”82	 The
Soviets	wanted	to	be	sure	of	 it	as	 they	published	their	exposé:	“National	guard
soldiers	and	policemen	armed	to	the	teeth	bar	Negro	children	from	entering	the
schools,	 threaten	 them	 with	 bayonets	 and	 tear-gas	 bombs	 and	 encourage



hooligans	to	engage	in	violence	with	impunity.”83
The	 racial	 violence	 also	 caught	 the	 attention	 of	 nations	 the	 United	 States

wanted	 firmly	 allied	 with	 the	 West,	 and	 no	 amount	 of	 State	 Department
assertions	 about	 Soviet	 propaganda	 could	 allay	 the	 damage.	 The	 U.S.
ambassador	 to	 the	 United	 Nations	 Henry	 Cabot	 Lodge	 asserted,	 “I	 can	 see
clearly	the	harm	that	[Little	Rock	is]	doing	…	More	than	two-thirds	of	the	world
is	 nonwhite	 and	 the	 reactions	 of	 [their]	 representatives	 is	 easy	 to	 see.”84	 The
Times	 of	 India	 ran	 with	 a	 front-page	 story,	 “Armed	 Men	 Cordon	 Off	 White
School:	 Racial	 Desegregation	 in	 Arkansas	 Prevented.”	 Similar	 articles
dominated	the	news	in	Egypt,	Tanganyika,	and	other	places.	The	Irish	Times	laid
out	the	costs:	The	crisis	in	Little	Rock	had	“given	Communist	propagandists	the
text	for	innumerable	sermons	to	coloured	peoples	everywhere.”85

What	 ruined	 the	 U.S.’s	 credibility,	 the	 Soviets	 gleefully	 claimed,	 was	 that
people	who	“dream	of	nooses	and	dynamite	…	who	throw	rocks	at	defenseless
Negro	 children—these	 gentlemen	 have	 the	 audacity	 to	 talk	 about	 ‘democracy’
and	speak	as	supporters	of	‘freedom.’	”86	Don’t	be	fooled,	the	Kremlin	warned—
the	U.S.	goal	was	to	export	Jim	Crow,	not	democracy.	“American	racism	and	its
savage	practice	of	cruel	persecution	and	abuse	of	minorities	is	…	the	true	nature
of	the	American	‘democracy’	which	the	United	States	is	trying	to	foist	on	other
countries	and	peoples.”87

African	Americans	were	well	aware	of	the	global	Cold	War	context	of	their
own	 struggle	 for	 freedom	 and	 never	 forgot	 it.88	 But	 it	 was	 a	 series	 of	 local
insurgencies	 in	 the	 black	 community	 erupting	 across	 the	 South	 that	 gave	 that
uprising	the	aura	of	a	“movement.”89	Recognizing	the	importance	of	the	media	in
documenting	 and	 broadcasting	 that	 confrontation,	 leadership	 in	 Montgomery,
Atlanta,	Birmingham,	and	other	cities	adopted	a	nonviolent	strategy	to	confront
the	evil	 that	African	Americans	faced	when	trying	to	vote,	go	to	good	schools,
shop,	dine,	and	just	live.

Although	 it	 came	 to	 the	 realization	 slowly,	 the	 U.S.	 government	 was	 now
confronted	 with	 a	 nation-defining	 decision.	 America	 was	 paralyzed,	 on	 one
hand,	 by	 the	 power	 of	 the	 Southern	Democrats	 in	Congress,	whose	 inordinate
political	strength	and	control	of	key	committees	was	based	on	their	ability	to	win
reelection	after	reelection	because	of	massive	disfranchisement	and	racial	terror;
and	on	the	other,	by	the	missionary-like	belief	that	America	was	the	champion	of
democracy	and	freedom	in	the	battle	against	the	Soviet	Union,	whose	death	grip
on	human	rights	had	no	limits.	The	dilemma	was	clear.	Domestic	politics	and	the



disproportionate	 power	 of	 the	 Southern	 Democrats	 demanded	 that	 the	 federal
government	fully	capitulate	 to	Jim	Crow,	while	foreign	policy,	and	the	need	to
woo	 the	 emerging	 Third	 World	 nations	 and	 defeat	 the	 Soviets,	 required	 that
racial	discrimination	end	once	and	for	all.90

President	 Dwight	 Eisenhower’s	 “solution”	 to	 this	 Gordian	 knot,	 however,
only	pulled	the	rope	tighter.	In	1957,	Attorney	General	Herbert	Brownell,	with	a
full	assist	from	the	wily	junior	senator	from	Texas,	Lyndon	Johnson,	crafted	and
pushed	 through	Congress	 the	 first	 civil	 rights	 bill	 in	 nearly	 ninety	 years.	 This
was	America	 taking	care	of	 the	“unfinished	business	of	democracy.”	Except	 it
wasn’t.

The	Civil	Rights	Act	(1957),	while	seemingly	a	landmark	piece	of	legislation,
was	actually	a	paper	tiger	that	had	no	ability	to	protect	the	right	to	vote.	The	act
did	 create	 the	 Civil	 Rights	 Commission,	 upgrade	 the	 Department	 of	 Justice’s
section	on	civil	 rights	 to	 a	division,	 and	authorize	 the	U.S.	 attorney	general	 to
sue	 those	 violating	 the	 voting	 rights	 of	 American	 citizens.91	 But	 it	 was—by
design	 and	 implementation—no	 match	 for	 the	 entrenched	 resistance	 to	 black
citizenship.

The	core	of	the	act	gave	the	U.S.	Department	of	Justice	the	authority	to	sue
jurisdictions	 that	 blocked	 citizens	 from	 voting	 “on	 account	 of	 race.”	 But,	 the
lawsuit	mechanism,	while	an	improvement,	had	any	number	of	 insurmountable
problems.	 First	 and	 foremost,	 litigation	 would	 be	 a	 reaction	 to	 voting	 rights
violations,	 rather	 than	 any	 sort	 of	meaningful	 prevention.	 The	 “crime”	 had	 to
occur,	in	other	words,	before	the	Department	of	Justice	stepped	in.	Which	meant
that	skewed	election	results,	where	a	candidate	assumed	office	because	citizens
had	 been	 systematically	 disfranchised,	 could	 affect	 years	 of	 policy	 and
lawmaking	 while	 the	 long,	 drawn-out	 court	 process	 slowly	 unfolded.92	 After
investigation,	 these	 suits	 would	 take,	 on	 average,	 an	 additional	 17.8	 months
between	 the	 trial	 and	 the	 judges’	 ruling,	 and	 then	 another	 year	 for	 the	 appeal.
And	if	 the	registrar	who	was	the	named	defendant	 in	 the	 lawsuit	were	 to	 leave
office	at	any	point	during	this	process	(which	was	a	common	ploy),	then	the	case
became	moot	and	was	thrown	out.93	Meanwhile,	the	black	populations	could	and
would	continue	to	be	terrorized	and	harassed	for	daring	to	vote,	with	little	to	no
protection.

The	litigation	route	was	hampered,	too,	by	that	fact	that	the	Civil	Rights	Act
“did	not	provide	access	to	[voter]	registration	records	prior	to	filing	suit.	Nor	did
it	prohibit	the	destruction	of	these	records.”94	Without	that	vital	evidence,	cases



would	simply	stall	or,	worse,	collapse.	Moreover,	“southern	federal	judges	were
sometimes	unreceptive”	to	the	suits,	and	all-white	juries	rarely	returned	a	guilty
verdict	when	blacks	were	the	victims.95

And	 then	 there	 was	 the	 reluctance	 in	 the	 Department	 of	 Justice	 to	 pursue
these	 cases	 with	 any	 true	 vigor.	 From	 the	 FBI	 to	 the	 U.S.	 attorney	 general,
resentment,	 caution,	 and	 hesitancy	 were	 the	 watchwords.96	 As	 a	 result,	 there
were	 no	 systemic	 changes	 “even	 when	 there	 were	 victories,”	 and	 the	 Civil
Rights	Act	of	1957	proved,	just	as	many	African	Americans	had	feared,	to	be	but
a	very	“modest	piece	of	legislation	…	[with]	few	teeth	and	little	impact.”97

The	 unrelenting	 pressure	 of	 the	 Civil	 Rights	Movement,	 however,	 meant	 that
America’s	 tepid	 response	 to	 the	denial	of	 the	basic	 right	 to	vote	would	not	go
unchallenged.	 In	 Alabama’s	 Marion,	 Lowndes,	 and	 Dallas	 counties,	 years	 of
nonviolent,	direct-action	protest	led	to	a	cinematic	explosion	in	March	1965	on
the	Edmund	Pettus	Bridge	in	Selma.	As	peaceful	marchers	ran	into	the	hailstorm
of	Alabama	state	troopers	and	Dallas	County	sheriff	Jim	Clark	and	his	deputies,
news	cameras	captured	the	horror	of	tear	gas,	barbed-wire	bullwhips,	and	police
on	horseback	trampling	over	 the	fallen.	A	nation	sat	 in	stunned	silence,	almost
traumatized	by	the	spectacle.	And	then	the	ensuing	bludgeoning	death	in	Selma
of	a	white	minister	because	he	had	the	audacity	to	believe	that	black	citizens	had
the	 right	 to	 vote	 became	 the	 tipping	 point,	 and	 now,	 shaken	 out	 of	 its
complacency,	a	civil	rights	assembly	mobilized.98

Congress,	 itself,	 and	 the	 White	 House,	 too,	 had	 seen	 enough.	 President
Lyndon	Johnson	demanded	that	the	attorney	general	craft	a	law	with	teeth.	The
“goddamdest,	 toughest	 voting	 rights	 act	 that	 [attorney	 general]	 Nicholas
Katzenbach	and	his	aides	could	devise	targeted	southern	jurisdictions	that	had	a
tradition	of	discrimination	against	African	Americans.”99	During	the	hearings	to
finally	 make	 the	 Fifteenth	 Amendment	 viable,	 Congress	 noted	 the
ineffectiveness	 of	 the	 Civil	 Rights	 Act	 of	 1957,	 especially	 in	 the	 face	 of
entrenched	 resistance.	 The	 House	 Committee	 on	 the	 Judiciary	 stated:	 The
litigation	 in	 Dallas	 County	 took	 more	 than	 4	 years	 to	 open	 the	 door	 to	 the
exercise	of	constitutional	rights	conferred	almost	a	century	ago.	The	problem	on
a	national	scale	is	that	the	difficulties	experienced	in	suits	in	Dallas	County	have
been	encountered	over	and	over	again	under	existing	voting	laws.	Four	years	is
too	long.	The	burden	is	too	heavy—the	wrong	to	our	citizens	is	too	serious—the



damage	 to	 our	 national	 conscience	 is	 too	 great	 not	 to	 adopt	 more	 effective
measures	than	exist	today.100
The	 Voting	 Rights	 Act	 (VRA)	 passed	 with	 overwhelming	 majorities	 in	 the
House	of	Representatives	(328–74)	and	the	Senate	(79–18).	Johnson	signed	the
bill	 into	 law	 on	 August	 6,	 1965.101	 Clarence	 Mitchell,	 the	 chief	 Washington
lobbyist	 for	 the	 NAACP,	 said,	 “After	 five	 years	 of	 shameful	 events	 that
increased	tensions	at	home	and	caused	embarrassment	abroad,	Congress	finally
gave	a	remedy	it	could	have	given	in	1960.”102

The	VRA	was	nevertheless	a	seismic	shift	 in	 thought,	action,	and	execution
for	the	U.S.	government	when	compared	with	the	Civil	Rights	Act	of	1957	and
its	 equally	 enfeebled	 companion	 legislation	 of	 1960.	 Rather	 than	 passively
waiting	for	locales	to	violate	the	rights	of	American	citizens	and	then	sitting	still
until	 those	 who	 had	 been	 routinely	 brutalized	 by	 this	 system	 made	 a	 formal
complaint,	the	VRA	put	the	responsibility	for	adhering	to	the	Constitution	onto
state	and	local	governments.

In	 other	 words,	 the	 days	 of	 discriminatory	 laws	 and	 so-called	 race-neutral
machinations	 were	 over;	 the	 years	 of	 relying	 on	 long,	 drawn-out,	 costly,	 and
often	 ineffective	 litigation	 to	 address	 disfranchisement	 changed	 in	 1965.	 The
Voting	Rights	Act	 “thrust	 the	 federal	 government	 into	 the	 role	 of	 supervising
voting	in	large	parts	of	the	country	to	protect	African	Americans’	right	to	vote,	a
duty	 it	 had	 not	 assumed	 since	 Reconstruction.”103	 The	 VRA	 identified
jurisdictions	 that	 had	 a	 long,	 documented	 history	 of	 racial	 discrimination	 in
voting,	 and	 required	 that	 the	 Department	 of	 Justice	 or	 the	 federal	 court	 in
Washington,	D.C.,	approve	any	change	 to	 the	voting	 laws	or	 requirements	 that
those	districts	wanted	to	make	before	 it	was	enacted.104	The	preventative	thrust
of	 the	 VRA	 was	 landmark.105	 Alabama	 civil	 rights	 attorney	 Hank	 Sanders
recognized	 the	 revolutionary,	 transformative	 impact	 that	 the	 preclearance
provision	 could	 have.	 Section	 5	 of	 the	 VRA,	 he	 explained,	 “can	 complete
something	this	country	started	200	years	ago.	That	something	is	not	complete,	it
is	called	Democracy.”106

As	 might	 have	 been	 expected,	 that	 potential	 for	 an	 actual	 thriving,	 viable
democracy	 was	 the	 threat	 that	 set	 the	 stage	 for	 a	 backlash	 that	 would	 gain
momentum	and	velocity	 in	 the	ensuing	decades,	all	 the	way	to	2013,	when	the
act	would	be	largely	gutted.



In	 1966,	 just	 a	 year	 after	 the	 Voting	 Rights	 Act	 was	 first	 passed,	 South
Carolina	challenged	its	constitutionality,	arguing	that	the	act	infringed	upon	the
state’s	 sovereignty	 and	 ability	 to	 carry	 out	 its	 own	 elections.	 South	 Carolina
resented	 mightily	 the	 insertion	 of	 federal	 electors	 at	 registrars’	 offices	 and
polling	 places	 to	 ensure	 that	 the	 state	 no	 longer	 used	 literacy	 tests,	which	 the
VRA	had	banned.	In	South	Carolina	v.	Katzenbach	(1966),	the	justices,	in	an	8–
1	decision,	reaffirmed	both	the	constitutionality	and	the	need	for	the	legislation.
“The	Voting	Rights	Act	was	designed	by	Congress	to	banish	the	blight	of	racial
discrimination	in	voting,	which	has	infected	the	electoral	process	in	parts	of	our
country	for	nearly	a	century.	Congress	felt	itself	confronted	by	an	insidious	and
pervasive	 evil	 which	 had	 been	 perpetuated	 in	 certain	 parts	 of	 our	 country
through	unremitting	and	ingenious	defiance	of	the	Constitution.”107

When	South	Carolina’s	frontal	challenge	to	the	law	did	not	work,	Mississippi
and	 Virginia	 took	 up	 the	 battle	 and	 tried	 to	 undermine	 it	 by	 arguing	 that	 the
scope	of	the	activities	subject	to	the	VRA	was	actually	quite	limited.	Yes,	they
asserted,	disfranchisement	via	literacy	tests,	understanding	clauses,	and	the	poll
tax	 was	 now	 illegal.	 Understood.	 But	 Virginia	 and	 Mississippi,	 they	 argued,
merely	 sought	 to	 make	 minor	 changes	 to	 aid	 the	 efficiency	 of	 elections.
Certainly,	those	mere	tweaks	did	not	require	prior	approval—what	the	Act	calls
“preclearance,”	from	the	federal	government.

Operating	under	this	assumption,	Virginia	changed	the	way	it	handled	voters
who	were	illiterate.	Prior	to	the	VRA,	there	were	helpers	at	the	polls	to	aid	those
who	could	not	read.	After	the	Voting	Rights	Act,	though,	the	state	changed	the
rules	 so	 that	 voters	 would	 have	 to	 physically	 write	 in	 the	 candidates	 whose
names	were	not	printed	on	the	ballot.	In	the	1966	state	election,	those	who	were
illiterate	tried	to	use	labels	and	stickers	to	indicate	their	preference	only	to	have
those	votes	be	discarded	and	uncounted	according	to	the	new	rule	requiring	the
names	be	handwritten.	This	latest	iteration	was	as	“race-neutral”	as	the	literacy
test.	After	the	Brown	decision,	Virginia	led	the	effort	to	make	the	Supreme	Court
decision	 to	 end	 segregation	 in	 the	 schools	 unenforceable	 and	 untenable.	 So
determined	 were	 state	 lawmakers	 to	 resist	Brown	 that	 they	 shut	 down	 school
districts	 throughout	 Virginia,	 funneled	 tax	 dollars	 into	 all-white	 private
academies	so	that	white	children	could	continue	their	education,	and	provided	no
educational	opportunities	whatsoever	for	black	students.	This	went	on	for	years.
In	 short,	 Virginia	 ensured	 that	 there	 would	 be	 schooling	 for	 whites	 but	 not
blacks;	and	after	that,	the	state	changed	its	laws	so	that	those	who	were	illiterate



would	not	be	able	to	vote.108
Mississippi’s	alterations	in	voting	were	equally	subtle	in	their	discrimination.

After	the	advent	of	Brown	and	the	VRA,	positions	such	as	school	superintendent
suddenly	 became	 appointed	 rather	 than	 elected	 offices.	 And	 whereas	 county
supervisors	 had	 once	 been	 voted	 on	 within	 their	 respective,	 defined	 districts,
now	they	would	be	installed	via	at-large	elections.	While	seemingly	innocuous,
at-large	voting	is	particularly	insidious	in	areas	where	African	Americans	are	a
sizable	part	but	not	a	majority	of	the	population.	It	works	like	this:	In	the	original
confined	 districts,	 African	 Americans’	 numbers	 were	 large	 enough	 to	 carry
enormous	electoral	weight.	Yet	literacy	tests,	poll	taxes,	and	Election	Day	terror
had	nullified	that	power	and	reduced	black	voter	registration	to	the	single	digits.
Therefore,	there	was	no	possibility	of	an	African	American	candidate,	or	even	a
candidate	 openly	 attuned	 to	 the	 black	 community’s	 concerns,	 winning	 an
election.	 So	 long	 as	 disfranchisement	 shut	 down	 the	 black	 vote,	 white
Mississippi	felt	safe.	After	the	Voting	Rights	Act,	however,	those	districts	could
easily	produce	African	American	elected	officials.	Mississippi	opted,	 therefore,
to	diffuse	or	dilute	the	black	vote	among	a	sea	of	whites	by	erasing	the	district
boundaries	 and	 requiring	 candidates	 to	 run	 and	 succeed	 in	 a	 much	 wider
geographical	 (and	 demographic)	 area.	 These	 supposedly	 race-neutral	 changes,
one	Mississippi	legislator	candidly	admitted,	would	“preserve	our	way	of	doing
business.”109

Chief	Justice	Earl	Warren	certainly	thought	so	and,	in	one	of	his	court’s	last
decisions,	 he	 pushed	 back	 hard.	 It	 was	 clear	 that	 Mississippi	 and	 Virginia
believed	that	as	long	as	they	weren’t	restricting	access	to	the	polls	via	a	literacy
test	or	poll	tax,	every	other	change	they	made	was	beyond	the	scope	of	the	VRA.
The	 U.S.	 Supreme	 Court	 strongly	 disagreed.	 Voting	 is	 not	 just	 the	 act	 itself,
Warren	 chided,	 but	 includes	 “all	 action	 necessary	 to	 make	 a	 vote	 effective.”
Then,	 to	 ensure	 that	 the	 range	 of	 activities	 subject	 to	 the	 VRA	was	 clear,	 he
insisted	 that	 the	 Voting	 Rights	 Act	 “was	 aimed	 at	 the	 subtle,	 as	 well	 as	 the
obvious,	state	regulations	which	have	the	effect	of	denying	citizens	their	right	to
vote	because	of	race.”110

That	 hardly	 settled	 the	 issue	 of	 course.	 States	 and	 reluctant	 presidential
administrations,	Richard	Nixon’s	 and	Ronald	Reagan’s	 in	particular,	were	 less
than	 enthusiastic	 about	 securing	 the	 right	 to	 vote	 for	 those	 previously	 denied
access	 to	 the	polls.	Entirely	willing	 to	dilute	and	weaken	 the	VRA,	 these	GOP
presidents	were	supported	in	their	efforts	by	states	chafing	against	the	restraints



imposed	by	enforced	federal	law.111

In	 those	 challenges	were	 the	 seeds	 of	 2013,	when	 the	U.S.	Supreme	Court,	 in
Shelby	County	v.	Holder,	looked	at	the	VRA,	“the	most	effective	legislation	ever
passed	 by	 Congress,”	 and	 proceeded	 to	 eviscerate	 that	 law.112	 Many	 of	 the
arguments	 that	Chief	 Justice	 John	Roberts	made	at	 that	 time	had	already,	over
the	 course	of	 several	decades,	been	carefully	 crafted,	 reframed,	 and	 stacked	 to
wall	off	the	ballot	box	from	millions	of	American	citizens.

These	arguments	began	shortly	after	the	law’s	passage.	Justice	Hugo	Black’s
lone	dissent	 in	 the	1966	South	Carolina	v.	Katzenbach	case	went	directly	after
one	of	the	core	components	of	the	VRA:	preclearance.	Justice	Black	argued	that
Congress	 had	 overstepped	 its	 authority	 “by	 providing	 that	 some	 of	 the	 States
cannot	 pass	 state	 laws	 or	 adopt	 state	 constitutional	 amendments	 without	 first
being	 compelled	 to	 beg	 federal	 authorities	 to	 approve	 their	 policies.”	 That
preclearance	 proviso,	 he	 argued,	 “so	 distorts	 our	 constitutional	 structure	 of
government	as	to	render	any	distinction	drawn	in	the	Constitution	between	state
and	 federal	 power	 almost	 meaningless.”113	 Of	 course,	 Congress	 had	 tried	 in
1867,	1870,	1957,	and	again	in	1960	to	put	authority	for	voting,	even	in	federal
elections,	in	the	hands	of	the	states.	And	repeatedly,	Mississippi,	South	Carolina,
Georgia,	and	the	usual	suspects	willfully,	deliberately,	and	painstakingly	barred
eligible	American	citizens	from	the	polls.	What	 remedy,	 then,	was	available	 to
the	federal	government	for	those	who	mocked	the	Fifteenth	Amendment,	skewed
and	skewered	elections,	and	placed	in	power	those	who	held	the	Constitution	in
contempt?	The	Supreme	Court	 admitted	 that	 the	Civil	Rights	Act	of	1957	and
1960	simply	did	not	work:	Litigation	has	been	exceedingly	slow,	in	part	because
of	 the	 ample	 opportunities	 for	 delay	…	 Even	 when	 favorable	 decisions	 have
finally	been	obtained,	some	of	 the	States	…	merely	switched	 to	discriminatory
devices	 not	 covered	 by	 the	 federal	 decrees,	 or	…	 enacted	 difficult	 new	 tests
designed	to	prolong	the	existing	disparity	between	white	and	Negro	registration.
Alternatively,	certain	local	officials	have	defied	and	evaded	court	orders	or	have
simply	closed	their	registration	offices	to	freeze	the	voting	rolls.114
Yet	 Justice	 Black’s	 sense	 of	 an	 intrusive,	 unconstitutional	 federal	 leviathan
lingered	and,	over	time,	gained	enormous	political	strength.115

Ironically,	the	second	element	used	to	wall	off	the	Voting	Rights	Act	was	its
own	success.	The	impact	of	the	VRA	on	African	Americans	was	immediate:	In



Mississippi,	black	registration	went	from	less	than	10%	in	1964	to	almost	60%
in	1968;	in	Alabama,	the	figure	rose	from	24%	to	57%.	In	the	region	as	a	whole,
roughly	 a	million	 new	 voters	were	 registered	within	 a	 few	 years	 after	 the	 bill
became	law,	bringing	African	American	registration	to	a	record	62%.116
In	 addition,	 there	was	 a	 “dramatic”	 increase	 in	 the	 number	 and	 percentage	 of
blacks	 registered	 to	 vote	 in	 South	Carolina.117	 In	 1967,	Mississippi	 elected	 its
first	African	American	 to	office	since	Reconstruction.118	Those	successes,	after
decades	of	crushing,	brutalizing	disfranchisement,	led	“spokesmen	for	the	white
South”	during	the	1970	VRA	reauthorization	hearings	to	“claim	…	that	the	law
had	served	its	purpose	and	should	be	allowed	to	expire.”119	What	was	left	unsaid,
of	course,	was	that	the	reason	the	Voting	Rights	Act	worked	was	the	advent	of
vigorous	federal	intervention,	not	because	the	racism	that	required	the	law	in	the
first	place	had	stopped.120

One	 of	 the	 key	 vestiges	 of	 that	 racism	 transformed	 the	 demographic	 and
geographic	composition	of	 the	 two	major	parties.	The	Solid	Democratic	South
dissolved	as,	 ironically	enough,	Texan	Lyndon	Johnson	 lobbied	for	and	signed
acts	 that	 legally	acknowledged	 the	citizenship	rights	of	African	Americans.	He
lamented	 that	 his	 advocacy	 for	 the	 Civil	 Rights	 Act	 of	 1964	 and	 the	 Voting
Rights	Act	of	1965,	while	the	right	thing	to	do,	meant	that	“the	Democrats	have
lost	the	South	for	a	generation.”121	It	would	actually	turn	out	to	be	much,	much
longer.	The	GOP	quickly	adopted	the	Southern	Strategy	to	woo	the	white	South
into	the	Republican	Party.	The	key	was	to	pitch	the	GOP’s	message	and	policies
as	 designed	 to	 short-circuit	 the	 civil	 rights	 gains	 of	 African	 Americans	 and,
equally	important,	to	cast	conservative	whites	as	victims	besieged	by	liberalism,
minorities,	and	the	Democrats’	big,	intrusive	government.122

The	third	element	that	undergirded	John	Roberts’s	destruction	of	the	Voting
Rights	Act,	 then,	 was	 the	 notion	 that	 that	 remarkable	 piece	 of	 legislation	 had
singled	 out	 the	 South.	 Picked	 on	 it	 even,	with	 a	 law	 that	was	 “punitive.”	The
VRA,	in	this	scenario,	was	a	sentence	without	a	crime.	In	1970,	Senator	Strom
Thurmond	of	South	Carolina,	 one	 of	 the	most	 powerful	members	 of	Congress
and	a	former	presidential	candidate	for	the	Dixiecrat	Party,	insisted	that	“this	act
is	 nothing	more	 than	 a	 device	 created	 to	 inflict	 political	 punishment	 upon	one
section	of	 the	country.”123	That	haze	of	victimhood	and	 innocence	diffused	 the
hard	edges	of	decades	of	Election	Day	terror,	literacy	tests,	poll	taxes,	and	white
primaries.	 And	 the	 resultant	 fog	 blurred	 the	 reality	 of	 the	 systematic
disfranchisement	of	African	Americans	in	which,	as	late	as	World	War	II,	fewer



than	1	percent	of	age-eligible	blacks	were	registered	to	vote	in	South	Carolina.	It
also	 occluded	 the	 active	 leadership	 role	 the	 state	 took	 from	 1944	 to	 1952	 in
circumventing	the	Smith	v.	Allwright	decision	and	providing	a	“model	for	other
Southern	 States	 seeking	 to	 keep	 their	 party	 affairs	 free	 from	 Negro
participation.”124	And	although	the	VRA	had	had	an	impact,	by	1970,	only	“28
percent	 of	 blacks	 were	 registered	 in	 Thurmond’s	 home	 of	 Edgefield	 County,
compared	 with	 96	 percent	 of	 whites.”125	 Yet	 five	 years	 later,	 the	 senator	 still
complained	 about	 the	 very	 existence	 of	 the	 law.	 The	 “so-called	 voting	 rights
act,”	he	railed,	“should	be	allowed	to	expire	unceremoniously.”	He	 then	added
that	 the	 VRA	 was	 “unconstitutional”	 because	 its	 supporters	 “were	 guilty	 of
discrimination”	 against	 the	 South.	 The	 sense	 that	 Dixie	 had	 changed,	 had
stopped	 encouraging	 sheriffs	 to	 beat	 down	African	Americans	who	wanted	 to
register	to	vote,	meant	that	there	was	no	need	for	this	“unfortunate”	law.126

The	 Old	 South	 was	 still	 there,	 of	 course—just	 in	 a	 new	 dress.	 In	 1971,
Mississippi	wanted	to	redesign	its	primaries	and	redraw	district	boundaries,	and
argued	that	its	new	and	improved	election	plans	required	only	that	residents	in	“a
third	 of	 Mississippi’s	 counties—constituting	 40	 percent	 of	 the	 state’s	 black
voters”—reregister.127	The	state	had	pulled	this	stunt	before.	Prior	to	the	Brown
decision,	the	NAACP	had	mounted	a	serious	voter-registration	campaign	in	the
state	and,	despite	the	odds,	achieved	measurable	results.	After	Brown,	however,
Mississippi	passed	a	law	in	1955	requiring	every	registered	voter	to	go	through
the	 gauntlet	 the	 state	 had	 created,	 which	 included	 heightened	 literacy	 and
understanding	 tests,	 as	 well	 as	 registrars	 who	 understood	 their	 orders	 as	 if
Theodore	Bilbo	was	 there	barking	out	 instructions	on	how	to	stop	blacks	 from
voting.	Not	surprisingly,	the	number	of	African	American	voters	plummeted	by
two-thirds.128

Sixteen	 years	 later,	 Mississippi	 tried,	 once	 again,	 to	 send	 black	 citizens
through	an	impenetrable	reregistration	process.	This	time,	however,	after	intense
wrangling,	 the	 Department	 of	 Justice	 and	 the	 Voting	 Rights	 Act	 stopped	 the
Magnolia	State.129	Not	that	this	dissuaded	others	from	testing	how	far	the	VRA
could	be	stretched	to	stay	just	on	this	side	of	the	Fifteenth	Amendment,	maintain
the	 facade	 of	 race-neutral	 innocence,	 and	 still	 achieve	 the	 goal	 of
disfranchisement,	which	is	exactly	what	Alabama	accomplished	in	1981	with	the
acquiescence	 of	 Reagan’s	 Department	 of	 Justice.	 The	 state	 passed	 a
“reidentification”	bill	 that	purged	the	voting	rolls	in	three	counties	with	sizable
black	 populations	 and	 required	 previously	 registered	 voters	 to	 go	 to	 the



courthouse	to	identify	themselves.	African	American	registration	dropped	by	43
percent.130

The	fourth	element,	then,	was	an	especially	pernicious	lie	that	hovered	like	a
storm	 cloud	 over	 the	VRA	 and	 became	 darker	 and	more	 threatening	 as	 black
political	power	grew.	Key	segments	in	the	criminal	justice	and	political	system,
especially	as	the	nation	made	a	right	turn	during	the	Reagan	years,	insisted	that
the	real	violators	were	not	the	states	at	all	but	actually	African	Americans	who
committed	 outright	 voter	 fraud.131	 Hank	 Sanders	 had	 witnessed	 this	 vicious
scenario	play	out.	Whenever	blacks	won	political	office	or	started	to	assert	their
voting	 rights,	 he	 remarked,	 the	 prosecutor’s	 office	would	 launch	 an	 extensive
investigation.	This	move	had	but	one	purpose:	intimidation.	“Every	time	people
start	 investigating	 you,”	 he	 explained,	 “you	 start	 drawing	 back	 and	 decide	 no
matter	how	right	you	are	to	leave	that	alone,”	because	if	you	don’t,	the	criminal
justice	system	will	rip	you	apart	for	simply	exercising	your	voting	rights.132

In	1979	two	black	women,	Julia	Wilder	and	Maggie	Bozeman,	felt	the	full	wrath
of	Alabama’s	legal	system.	Wilder,	the	sixty-nine-year-old	president	of	Pickens
County	 Voters	 League	 and	 an	 officer	 of	 the	 Southern	 Christian	 Leadership
Conference	 (SCLC),	 had	 been	 hard	 at	work	 to	make	 the	Voting	Rights	Act	 a
living,	 viable	 document	 in	 rural	 Alabama.	 By	 the	 late	 1970s,	 no	 African
American	 had	 ever	 been	 elected	 to	 office	 in	 Pickens	 County,	 which	 was	 42
percent	 black.	 Joining	 Wilder	 in	 this	 work	 was	 fifty-one-year-old	 Maggie
Bozeman,	 president	 of	 the	 local	NAACP	 branch.	 They	 had	 collected	 absentee
ballots	from	more	than	three	dozen	elderly	and	disabled	African	Americans,	had
those	forms	certified	as	valid	by	the	local	funeral	director,	who	was	a	notary,	and
sent	those	ballots	in	to	the	Board	of	Elections.

That’s	 when	 the	 trouble	 began.	 Later	 that	 year,	 Sophie	 Spann,	 an	 African
American	woman,	went	down	 to	 the	 local	grocery	store	 to	cast	her	vote	 in	 the
election	and	was	turned	away	because,	the	election	official	said,	she	had	already
voted	absentee.

That	set	off	an	investigation	by	the	Pickens	County	district	attorney	followed
by	 a	 tumultuous,	 haphazard	 trial	 that	 was	 so	 riddled	 with	 holes	 and
contradictions	 that	 the	 appeals	 court	 labeled	 the	 key	 witnesses’	 testimony
“confusing,”	“conflicting,”	and	an	indecipherable	“hodgepodge.”	Of	the	thirteen
“victims,”	 the	 only	 one	who	 remained	 steadfast	 in	 insisting	 that	 her	 vote	was



stolen	was	Sophie	Spann,	who	just	happened	to	have	“reared	the	sheriff’s	deputy
and	son-in-law”	and	who	was	brought	lunch	by	the	sheriff	personally	before	she
took	 the	 stand.	 Based	 on	 Spann’s	 testimony	 alone,	 both	 women	 were	 found
guilty	 by	 an	 all-white	 jury,	 whose	 verdict	 was	 upheld	 by	 the	 appeals	 court.
Bozeman	 received	 a	 four-year	 prison	 sentence,	 and	 Wilder	 got	 hit	 with	 the
maximum,	 five	 years,	 which	 for	 a	 sixty-nine-year-old	 could	 easily	 be	 a	 life
sentence.	These	were	“the	stiffest	[sentences]	ever	given	in	an	Alabama	voting
fraud	 case.”133	 The	SCLC	president,	 the	Reverend	 Joseph	Lowery,	wailed	 that
Bozeman	and	Wilder	were	“politically	lynched.”134

But	 as	 far	 as	 the	white	 power	 structure	 in	 Pickens	 County	was	 concerned,
these	 women	 had	 gotten	 just	 what	 they	 deserved.	 Bozeman	 and	 Wilder,
community	 leaders	 who	 insisted	 that	 African	 Americans	 had	 rights,	 including
the	 right	 to	 vote,	 had	 “guts”	 and	 “nerve.”	 And	 that,	 remarked	 the	 newspaper
editor,	“brought	out	the	worst	in	white	people.”	“If	they	could	get	out	and	march
at	 their	 ages,”	 sneered	 one	 deputy,	 “they	 could	 have	 done	 just	 fine	 in	 jail.”
Robert	Kirksey,	a	county	commissioner,	complained,	“They	constantly	harassed
public	 officials	…	 they	were	 always	 creating	 disturbances”	 by	 showing	 up	 at
every	county	commission	and	school	board	meeting	and	having	the	audacity	to
ask	questions	of	elected	officials.

The	two	activists	had	pushed	for	and	won	better	wages	for	sanitation	workers
and	to	have	the	roads	paved	“on	the	black	side	of	town.”	But	they	weren’t	done.
Wilder’s	commitment	to	black	voting	rights	was	unshakable.	If	it	meant	giving
someone	 her	 last	 fifty	 cents	 “to	 get	 to	 the	 polls,”	 she	was	 going	 to	 do	 it.	 If	 it
meant	 teaching	a	civics	 lesson	to	 those	who	had	been	beaten	down	for	so	long
that	 they	didn’t	 think	 their	vote	mattered,	 she	had	no	problem	with	 that	either.
Wilder	 would	 answer	 the	 defeated	 refrain	 of	 “It	 don’t	 make	 much	 difference
how	 I	 vote,	 the	 white	 folks	 will	 do	 what	 they	 want	 anyway,”	 with	 a	 self-
empowering	 rejoinder:	 “Because	 we	 let	 them.”	 Community	 self-respect,	 she
taught,	was	 inextricably	 tied	 to	 the	vote.	And	 that	 sense	of	political	 awareness
and	backbone	 led	Bozeman	 to	declare	and	warn,	“If	you	 teach	black	people	 to
stand	up	 for	 their	 rights	 in	Pickens	County,	white	 folks	will	 starve	you	out,	or
suffer	you	so	until	you	move	out	of	town.”	She	knew	it	and	African	Americans
knew	it,	too.

One	black	resident	simply	said	of	Maggie,	“She	made	white	folks	mad.”	For
many	 in	 the	 black	 community,	 therefore,	 the	 district	 attorney	 going	 after
Bozeman	and	Wilder	was	nothing	but	retribution	“for	trying	to	make	democracy



work.”135	The	sheriff	disagreed	vigorously.	There	was	no	need	 for	what	“those
women”	 did.	 African	 Americans	 had	 it	 good	 in	 Pickens	 County.	 “We	 have	 a
policy	of	not	beating	’em,”	he	bragged,	“We	treat	’em	right.	We	don’t	run	over
’em	 just	 because	 they	 are	 black.”	 But	 the	 message	 was	 also	 clear:	 If	 they’re
black	and,	as	one	African	American	woman	pointed	out,	“promote	better	living
for	colored”	people,	 the	 full	 force	of	 the	state’s	 legal	machinery	would	hound,
harass,	and	imprison	them	for	helping	the	disfranchised	vote.136

In	1985,	U.S.	 attorney	 Jefferson	Beauregard	Sessions	 III	 slapped	 three	civil
rights	workers,	 including	 a	 former	 aide	 to	Martin	Luther	King,	with	 a	 twenty-
nine-count	indictment	for	forging	or	changing	and	then	mailing	bogus	absentee
ballots.	 Albert	 Turner	 Sr.	 was	 the	 primary	 target.	 He	 had	 come	 to	 the	 voting
rights	battle	in	the	early	1960s	when,	even	as	a	college-educated	man,	he	failed
Alabama’s	literacy	test.137	Infuriated,	and	“determined	to	be	free,”	Turner	began
the	long,	hard	work	of	grassroots	organizing.138	He	was	knee-deep	in	the	battles
in	 Selma.	He	 led	 the	mule	 train	 that	 carried	Martin	Luther	King’s	 body	 to	 its
final	 resting	place.	He	 formed	 the	Perry	County	Civic	League	 to	 register	more
African	Americans	to	vote	and	change	what	democracy	looked	like	in	Alabama.

Working	 with	 his	 wife,	 Evelyn,	 and	 a	 colleague,	 Spencer	 Hogue,	 Turner
noticed	 that	 despite	 the	 VRA,	 and	 despite	 the	 large	 number	 of	 African
Americans	 in	 the	 state’s	 Black	 Belt	 counties,	 whites	 consistently	 won	 every
election.	As	he	dug	deeper,	he	learned	that	the	difference	was	the	sheer	volume
of	 absentee	 ballots	 coming	 in	 from	 whites	 who	 were	 landowners	 in	 Perry,
Lowndes,	 and	 other	 counties	 but	 lived	 in	 Birmingham,	 Chicago,	 and	 beyond.
They,	in	fact,	were	strongly	and	actively	encouraged	by	election	officials	in	the
Black	Belt,	including	Perry	County,	to	use	absentee	ballots	to	keep	the	political
power	 in	 white	 hands.	 White	 candidates,	 as	 historian	 Allen	 Tullos	 observed,
“found	electoral	deliverance	inside	dependable	absentee	voting	boxes.”139

Turner	believed	he	had	now	cracked	the	code.	Years	of	registering	blacks	to
vote,	especially	in	a	county	that	was	60	percent	African	American,	and	years	of
encouraging	black	 candidates	 to	 run	 for	 office,	 yet	 still	 to	 have	 all	 the	 elected
officials	be	white,	came	down	to,	he	grasped,	absentee	ballots.	This	was	a	device
that	blacks	didn’t	use	extensively,	certainly	not	like	other	voters	did.	Yet	Perry
County	was	prime	for	it.	One-third	of	African	American	adults	who	lived	there
actually	 worked	 in	 another	 county.	 In	 addition,	 15	 percent	 of	 black	 residents
were	over	sixty-five	years	old.	In	short,	48	percent	of	the	black	vote	was	already
in	jeopardy	because	of	employment	obligations	and	a	lack	of	mobility.	Then,	to



make	the	likelihood	of	their	voting	even	more	difficult,	the	polls	were	open	for
only	 four	 hours	 in	 the	 afternoon	 on	 Election	 Day.140	 If	 blacks	 could	 not	 vote
because	of	their	work	schedule,	distance	to	the	polls,	or	limited	mobility	during
that	 narrow	 four-hour	 window,	 then,	 Turner	 concluded,	 the	 absentee-ballot
procedure	would	solve	the	problem.	He	went	to	the	Alabama	attorney	general’s
office	for	training	sessions	and	then	began	to	apply	that	knowledge	in	Perry	and
surrounding	 counties.	 Not	 surprisingly,	 Election	 Day	 1982	 brought	 a	 very
different	result.	African	Americans	won	their	first	positions	on	the	school	boards
and	county	commissions.141

Those	victories	“put	the	old-guard	white	elite	on	the	defensive.”142	Or,	more
accurately,	on	 the	offensive.	The	Perry	County	district	attorney	was	convinced
there	was	 fraud	 and,	more	 important,	 that	 Turner	 and	 his	 group	 committed	 it.
The	 D.A.	 quickly	 informed	 the	 U.S.	 attorney,	 Jeff	 Sessions.	 When	 the	 next
primary	rolled	around	in	1984,	Sessions	called	in	the	FBI	to	tail	the	Turners	and
Spencer	Hogue.	As	the	civil	rights	workers	mailed	hundreds	of	absentee	ballots
that	 they	 had	 collected	 (mostly	 from	 the	 elderly),	 the	 agents,	 who	 had	 been
hiding	in	the	bushes,	rushed	to	the	mailbox,	seized	the	ballots,	and,	after	picking
through	them,	believed	they	had	identified	seventy-five	that	had	been	tampered
with.	 Sessions,	 then,	 identified	 the	 victims	 of	 the	 alleged	 voter	 fraud,	 moved
them	south	to	Mobile,	and	interviewed	them	there.143

One	way	 to	 see	 this	effort	 is	 through	 the	gauze	of	colorblind	 justice,	which
would	depict	Sessions	as	an	efficient	U.S.	attorney:	Seeing	a	potential	problem,
he	moved	to	secure	the	rights	of	voters	by	secreting	them	160	miles	away	from
the	 power	 base	 of	 the	man	who	may	 have	 violated	 their	 rights.	 Sessions	 also
painstakingly	 gathered	 the	 evidence	 he	 needed	 to	make	 sure	 that	 identity	 and
ballot	fraud	had	not	sullied	Alabama’s	elections.

But	that’s	not	at	all	what	happened,	despite	his	subsequent	denials.144
Instead,	Sessions	was	“someone	who	thinks	that	the	VRA	ought	not	to	have

ever	 been	 in	 existence”	 because,	 for	 him,	 it	 was	 an	 “intrusive	 piece	 of
legislation.”145	Thus,	 in	a	move	 that	 flipped	 the	Voting	Rights	Act	on	 its	head,
his	 investigation	 targeted	 only	 counties	 where	 African	 Americans	 had	 won
office.	He	 deliberately	 ignored	 districts	 that	maintained	white	 political	 control
via	absentee	ballots	and	summarily	dismissed	evidence	of	irregularities	in	those
votes	as	not	being	“credible.”146	He	then	rounded	up	twenty	elderly	blacks	and
had	 Alabama	 state	 troopers	 drive	 them	 away	 from	 their	 community,	 into	 a
predominately	white	area	to	be	fingerprinted,	photographed,	and	grilled	before	a



grand	 jury.	 Every	 step	 of	 this	 process	 was	 designed	 to	 intimidate,	 especially
those	 who	were	more	 than	 aware	 of	 what	 sheriffs,	 police,	 and	 Alabama	 state
troopers,	with	 the	acquiescence	of	 the	FBI,	had	done	 to	black	people	who	had
dared	to	vote.	Reverend	O.	C.	Dobynes	recalled	that	long,	“degrading”	bus	ride
to	Mobile	 and	 all	 that	 followed:	 “To	 me,	 it	 was	 just	 simply	 saying,	 ‘We	 are
going	 to	 scare	you	 into	 saying	what	we	want	you	 to	 say.’	 ”	 It	worked.	Fannie
Mae	Williams	 told	 the	grand	 jury	 that	 this	was	her	“first	and	 last”	 time	voting
using	 an	 absentee	 ballot.	 Two	 others	 were	 even	 more	 emphatic:	 “They	 were
done	with	voting.”	Period.147	And	as	Ari	Berman	reports,	“Ninety-two-year-old
Willie	Bright	was	 so	 frightened	of	 ‘the	 law’	 that	he	wouldn’t	 even	admit	he’d
voted.”148

Even	when	the	judge	threw	out	most	of	 the	charges	and	the	jury	came	back
with	a	“not	guilty”	verdict	on	 the	 few	 remaining	counts,	 the	damage	had	been
done.	 Both	 the	 trial	 of	 the	 Marion	 Three	 and	 that	 of	 Bozeman	 and	 Wilder
signaled	how	to	use	“the	criminal	processes	…	to	slow	down	the	development	of
progressive	black	leadership.”	And	it	laid	out	how	to	marshal	the	forces	of	legal
intimidation	 to	 trigger	 communal	 memories	 of	 brutality,	 Jim	 Crow,	 and
disfranchisement.149	 Even	 years	 after	 her	 ordeal	 with	 Jeff	 Sessions,	 Evelyn
Turner	declared,	“I’ll	never	forget,	as	long	as	I	stay	black.”150

The	fifth	element	that	laid	the	groundwork	for	gutting	the	Voting	Rights	Act
was	the	ease	with	which	the	U.S.	Supreme	Court	overturned	a	federal	election,
ignoring	blatant	violations	of	 the	Fifteenth	Amendment	and	swaddling	 it	 all	 in
the	 language	 of	 the	 Fourteenth	 Amendment’s	 equal	 protection	 clause.	 It
demonstrated	 how	 far	 the	 court’s	 slim	majority	would	 go	 to	 create	 a	 political
outcome,	despite	all	the	evidence.

This	 happened	 in	 2000,	 of	 course,	 when	 the	 presidency	 hung	 by	 a	 chad.
Republican	 George	 W.	 Bush	 and	 Democrat	 Al	 Gore,	 with	 forty-nine	 states
having	tallied	their	ballots,	were	suddenly	in	a	virtual	tie,	such	that	whoever	won
Florida’s	 twenty-five	 Electoral	 College	 votes	 would	 become	 president	 of	 the
United	States.

Florida,	however,	was	a	festering	election	cesspool—as	racially	backward	as
it	was	bureaucratically	inept.	Secretary	of	State	Katherine	Harris	had	used	faulty
data	 to	 purge	 approximately	 twenty	 thousand	 names,	 mostly	 of	 blacks	 and
Hispanics,	 from	 the	 voter	 rolls.151	 In	 polling	 stations	 in	 Jacksonville’s	 black
neighborhoods,	 police	 officers	 stationed	 themselves	 conspicuously	 around	 the
buildings	 and	 at	 entry	 points	 as	 if	 this	were	Mississippi	 in	 the	 1950s	 all	 over



again.	In	other	cases,	voters	who	knew	they	were	registered	learned	on	Election
Day	 that	 their	 names	 were	 nowhere	 to	 be	 found	 on	 the	 registrar’s	 list.	 Poll
workers	 could	 not	 get	 in	 touch	 with	 election	 officials	 to	 do	 any	 kind	 of
verification	because	 the	phone	 lines	were	 jammed.	There	was	a	more	effective
method	 via	 laptop	 computers;	 however,	 those	 were	 placed	 in	 predominately
white,	Republican	precincts.	There	was	also	a	limited	number	of	working	voting
machines	 in	 polling	 stations	 that	 had	 sizable	 minority	 populations.	 In	 some
areas,	 none	of	 the	machines	 tallied	 even	one	vote	 for	 a	 presidential	 candidate.
Not	one.	And	then	there	were	the	hanging	chads.	Some	of	the	voting	machines
punched	a	hole	next	to	a	candidate’s	name,	others	made	a	dent,	while	others	left
the	little	circular	piece	of	paper	dangling.152

Florida	 in	2000	was,	without	question,	a	perfect	storm	of	 incompetence	and
Election	 Day	 treachery.	 Unfortunately,	 there	 was	 a	 presidency	 hanging	 in	 the
balance	and	the	final	tally,	even	with	the	massive	disfranchisement	effort	to	keep
blacks	 and	 Hispanics	 from	 voting,	 was	 still	 too	 close	 to	 call.	 The	 voting
machines,	unable	to	get	an	accurate	count,	not	least	because	of	the	ballots	with
imperfect	chad	punches,	were	blamed.	Gore	therefore	requested	a	hand	recount.
And	 that’s	when	 the	momentum	 swung,	 as	Bush’s	margin	of	 victory	began	 to
shrink	rapidly,	from	1,784	votes	to	327,	then	to	154.153

It	 was	 at	 this	 nail-biting	 moment	 that	 the	 U.S.	 Supreme	 Court	 stepped	 in,
overruling	 Florida’s	 highest	 court,	 and	 ordered	 that	 the	 recount	 stop.	 Five
conservative	 justices,	 who	 often	 denounced	 what	 they	 called	 an	 activist
judiciary,	and	federal	overreach	in	general,	now	ruled	that	Florida	did	not	have
the	right	 to	count	 the	ballots	 in	 the	election	held	 in	 its	own	state.154	 In	 fact,	no
entity	could	tally	those	votes.	The	recount	violated	the	Fourteenth	Amendment’s
equal	 protection	 clause,	 the	 justices	 contended,	 because	 the	 process	 was	 for
those	 counties	 with	 numerous	 electoral	 failures	 and,	 therefore,	 some	 people,
somehow,	 somewhere	 (that	 would	 be	 in	 those	 counties	 where	 the	 polling
machines	actually	worked)	weren’t	going	to	have	their	votes	counted	again.

The	inanity	of	the	argument	was	“so	brazen	a	departure	for	the	conservatives
and	 so	 ferocious	 an	 assault	 on	 …	 conventional	 …	 doctrinal	 understandings”
about	 federalism	 and	 originalist	 constitutional	 philosophy	 that	 it	 defied	 logic.
That	is,	until	it	became	clear	that	this	was	about	one	thing	and	one	thing	alone:
putting	Republican	George	W.	Bush	 in	 the	White	House.155	 Prominent	 lawyer
Vincent	Bugliosi	called	it	a	“judicial	coup	d’etat.”156

That	 2000	 presidential	 election	 set	 the	 stage	 for	 the	 sixth	 component	 that



Roberts	would	 use	 to	 undermine	 the	Voting	Rights	Act.	Over	 time,	more	 and
more	 members	 of	 the	 U.S.	 Supreme	 Court	 had	 begun	 to	 openly	 question	 the
constitutionality	of	preclearance.

The	election,	and	particularly	how	it	was	won,	had	driven	home	how	racially
polarized	 and	 divided	 the	 electorate	was.157	 George	W.	Bush,	 however,	 didn’t
believe	 the	situation	was	hopeless.	While	only	9	percent	of	African	Americans
voted	 for	 him,	 35	 percent	 of	 Hispanics	 had	 cast	 their	 ballot	 for	 Bush.158	 His
strategist,	 therefore,	 argued	 that	 the	Republicans	 could	broaden	 their	 appeal	 to
minorities	and	 thus	avert	 the	demographic	apocalypse	 that	awaited	a	party	 that
was	nearly	90	percent	white.	In	addition	to	immigration	reform,	one	of	his	key
strategies	 was	 to	 have	 full	 White	 House	 and	 bipartisan	 support	 for	 the	 2006
reauthorization	of	the	Voting	Rights	Act.159

Aided	 by	 a	 phalanx	 of	 civil	 rights	 organizations,	 Congress	 amassed	 and
reviewed	 reams	 of	 research	 and	 data	 on	 discrimination	 in	 voting,	 and	 with	 a
390–33	 vote	 in	 the	 House	 of	 Representatives	 and	 98–0	 vote	 in	 the	 Senate,
reauthorized	the	Voting	Rights	Act	for	another	twenty-five	years.160	Many	of	the
VRA’s	original	or	subsequent	features	still	remained,	including	“target[ing]	the
same	states	and	counties	 for	 special	coverage,	while	preserving	both	Section	5
preclearance	 requirement	 and	 the	 language	 assistance	 provisions,”	 which	 had
arisen	during	the	1982	reauthorization	hearings	to	acknowledge	the	documented
attempts	to	disfranchise	Latinos.161

Barely	 a	 week	 after	 the	 bill	 passed,	 however,	 a	 small,	 recently	 formed
municipality	 in	 Texas	 sued,	 alleging	 that	 because	 it	 did	 not	 have	 some	 sordid
history	of	racial	discrimination,	 it	should	not	have	to	abide	by	the	preclearance
statute	just	because	it	was	located	in	the	Lone	Star	State.	In	short,	city	officials
argued,	 Texas	 had	 a	 history	 of	 discrimination.	 Not	 the	 Northwest	 Austin
Municipal	Utility	District	Number	One	(NAMUDNO).	The	lawsuit	argued	more
than	that	though.	NAMUDNO	depicted	the	Voting	Rights	Act	as	a	dinosaur	that
should	 be	 as	 extinct	 by	 now	 as	 the	 forces	 that	 had	 once	 created	 it.	 The	 suit
charged	 that	 “racial	 discrimination	 was	 no	 longer	 the	 problem	 it	 had	 been	 in
1965	 and	 that	 Section	 5	 imposed	 unfair	 and	 unnecessary	 burdens	 on	 the
jurisdictions	that	it	covered.”162

The	court	wasn’t	quite	ready	to	go	that	far.	At	least	not	yet.	While	allowing
the	 Voting	 Rights	 Act	 to	 stay	 in	 place	 for	 now,	 key	 members	 of	 the	 court,
especially	Chief	Justice	John	Roberts,	signaled	discontent	with	what	they	saw	as
a	stagnant	VRA,	which	failed	to	take	into	account	that	Jim	Crow	was	dead	and



America	had	moved	on.	This	was	not	1899,	after	all,	or	even	1969.
Long	 an	 opponent	 of	 the	 Voting	 Rights	 Act,	 Roberts	 had	 clerked	 under

Justice	 William	 Rehnquist,	 whose	 initial	 foray	 into	 voting	 rights	 prior	 to	 his
ascent	 to	 the	Supreme	Court	 included	a	project	 to	purge	as	many	minorities	as
possible	 from	voting	 rolls	 in	Phoenix.163	Rehnquist’s	appointment	 to	 the	bench
only	 strengthened	 that	 resolve.	 In	 one	 case,	 the	 U.S.	 Supreme	 Court	 had
overturned	 a	 multiyear	 scheme	 in	 Rome,	 Georgia,	 that,	 without	 gaining
preclearance	approval,	 repeatedly	annexed	white	areas	 to	 the	city	 to	reduce	the
electoral	potential	of	black	voters.	Rehnquist	was	unfazed	by	the	city’s	(illegal)
actions	and	instead	depicted	the	VRA	as	simply	African	Americans’	way	to	get
revenge	on	 the	heirs	of	slaveholders.	“The	enforcement	provisions	of	 the	Civil
War	Amendments	[Fourteenth	and	Fifteenth],”	he	wrote	in	his	dissent,	“were	not
premised	on	the	notion	that	Congress	could	empower	a	later	generation	of	blacks
to	‘get	even’	for	wrongs	inflicted	on	their	forebears.”164

This	 was	 the	 man	 who	 served	 as	 an	 ideological	 light	 for	 John	 Roberts.
“Rehnquist	 reinforced	 John’s	 preexisting	 philosophies,”	 observed	 a	 colleague
clerking	for	another	justice.	“John	was	not	a	believer	in	the	courts	giving	rights
to	minorities	and	 the	downtrodden.	That	was	 the	basic	Rehnquist	philosophy.”
The	 framing	 of	 the	 Rehnquist-Roberts	 philosophy	 is	 key.	 Note	 that	 the	 word
used	is	“giving”	instead	of	simply	recognizing	that	minorities	have	rights.	Thus
Roberts’s	subsequent	stint	in	Reagan’s	Civil	Rights	Division	of	the	Department
of	Justice	honed	his	antipathy	to	the	VRA.	“John	seemed	like	he	always	had	it	in
for	 the	 Voting	 Rights	 Act,”	 remembered	 J.	 Gerald	 Hebert,	 one	 of	 the	 chief
litigators	for	the	DOJ	on	voting.	“I	remember	him	being	a	zealot	when	it	came	to
having	fundamental	suspicions	about	the	Voting	Rights	Act’s	utility.”165

Adding	 to	 Roberts’s	 disdain	 was	 the	 way	 Congress,	 during	 its	 1982
reauthorization	of	the	Voting	Rights	Act,	wiped	away	an	earlier	court	ruling	that
required	the	Department	of	Justice	to	prove	that	there	was	a	deliberate	intent	to
discriminate	 in	 order	 for	 there	 to	 be	 a	VRA	 violation.	 That	 decision	 said	 that
prima	facie	evidence	of	discrimination	was	not	enough,	even	when	staring	right
at	 a	 city	 like	Mobile,	Alabama,	which	was	 35	 percent	 black	 and	 had	 never—
even	 after	 the	 VRA—elected	 any	 African	 American	 as	 a	 city	 commissioner.
Instead,	the	court	ruled	that	the	DOJ	would	have	to	prove	that	officials	in	Mobile
deliberately	crafted	the	voting	requirements	to	dilute	the	electoral	strength	of	its
black	population.	Intent,	of	course,	was	nearly	an	impossible	threshold	of	proof,
requiring	racially	explicit	memos	or	taped	conversations,	especially	in	an	era	that



was	so	consciously	colorblind	but	race-aware.166
The	1982	reauthorization	of	 the	VRA	removed	Roberts’s	beloved	“intent	 to

discriminate”	 standard,	 which	 led	 him	 to	 predict,	 insist	 even,	 that	 the	 Voting
Rights	 Act	 would	 require	 election	 results	 ruled	 by	 quotas	 and	 affirmative
action.167	But	as	Berman	noted,	“In	the	seven	southern	states	originally	covered
by	 the	VRA	…	blacks	made	 up	 25	 percent	 of	 the	 population	 but	 held	 only	 5
percent	of	elected	seats.”	Roberts’s	fears	were	just	that,	fears.	“In	a	lot	of	cases
…	there	were	no	blacks	elected,”	said	civil	rights	lawyer	Armand	Derfner.	“We
were	trying	to	get	from	none	to	some.”168	Roberts	didn’t	see	the	virtual	shutout
in	 many	 municipalities	 and	 counties;	 instead	 he	 focused	 on	 districts	 such	 as
Atlanta	 and	Houston,	which	 had	 elected	African	Americans	 and	 Latinos,	 and,
therefore,	 to	 him	 it	 was	 unfair	 that	 Georgia	 and	 Texas	 remained	 under	 the
preclearance	provisions.169

Thus,	when	NAMUDNO	v.	Holder	was	decided	in	2009,	years	of	doubt	about
the	 Voting	 Rights	 Act,	 years	 of	 questioning	 whether	 racism	 existed	 anymore,
came	 to	 a	 boil.	 “Since	 1982,”	 Roberts	 wrote	 in	 his	 decision,	 “only	 17
jurisdictions—out	of	the	more	than	12,000	covered	political	subdivisions—have
successfully	bailed	out	of	the	Act.”	That	only	seventeen	had	been	able	to	prove
they	 no	 longer	 discriminated	 against	 their	 minority	 populations’	 voting	 rights
and	 thus	no	 longer	needed	 federal	 oversight	 seemed	absurd	 to	Roberts.	He,	 of
course,	did	not	reckon	with	the	fact	that	places	in	Georgia	and	Alabama	such	as
Pickens	 County,	 Perry	 County,	 Rome,	 and	 others	 had	 repeatedly	 tried	 to
disfranchise	American	citizens	despite	the	Fifteenth	Amendment,	and	that	is	the
reason	only	seventeen	jurisdictions	had	been	released	from	scrutiny	in	more	than
four	decades.	Instead,	came	the	court’s	warning	shot:	seventeen	was	not	enough.
“It	 is	 unlikely	 that	 Congress	 intended	 the	 provision	 to	 have	 such	 limited
effect.”170

Thus,	when	 the	 commissioners	 in	 Shelby	County,	Alabama,	 challenged	 the
Voting	Rights	Act	by	outright	defying	 it,	 the	U.S.	Supreme	Court	was	already
primed	and	just	waiting	for	a	test	case.	Calera	City,	Alabama,	had	a	city	council
that	 included	 one	 African	 American	 councilman.	 His	 district	 was	 65	 percent
black,	 in	 a	 city	 that	 was	 over	 30	 percent	 African	 American.	 Then	 the
commissioners	in	Shelby	County	began	annexing	land	surrounding	Calera	City,
and	with	each	annexation	they	began	to	redraw	the	electoral	districts,	so	much	so
that	 the	black	councilman’s	district	population	shrank	 from	65	percent	African
American	to	29	percent.	Running	now	in	a	predominately	white	district,	where



more	than	three-fourths	of	the	electorate	voted	against	Barack	Obama,	the	lone
black	councilman	lost	the	next	election.171

This	 was	 not	 the	 first	 time	 that	 the	 Supreme	 Court	 had	 dealt	 with	 the
redrawing	 of	 a	 city’s	 boundaries	 designed	 to	 dilute	 the	 voting	 strength	 of	 a
town’s	 black	 population.	 In	 the	 late	 1950s,	 African	 Americans	 in	 Tuskegee,
Alabama,	 had	 begun,	 against	 all	 odds,	 to	 amass	 some	 semblance	 of	 voting
strength.	The	 state	 legislature	quickly	 countered	by	 annexing	plot	 after	 plot	 of
land	 surrounding	 Tuskegee	 until	 the	 town’s	 perfectly	 symmetrical	 square
boundaries	had	been	horribly	disfigured	into	a	twenty-eight-sided	blob.	But	this
is	exactly	what	it	took	to	remove	all	but	four	or	five	of	the	four	hundred	voting-
age	eligible	African	Americans	from	the	city	and	ensure	that	no	white	voter	was
excluded.	Alabama	argued	that	it	had	the	authority	to	change	its	city	boundaries
whenever	and	however	it	chose	and	it	didn’t	need	a	reason.	Justice	William	O.
Douglas	explained	how	mistaken	Alabama	truly	was.	He	systematically	laid	out
how	the	state,	despite	multiple	queries,	could	come	up	with	no	viable	reason	for
its	 actions.	There	was	only	one	way	 to	explain	why	 four	hundred	black	voters
became	 a	mere	 four	 or	 five,	 to	 explain	why	 a	 perfectly	 logical	 city	 boundary
devolved	 into	one	with	 twenty-eight	 sides,	 to	explain	why,	even	with	all	 those
changes,	 Tuskegee	 did	 not	 lose	 one	white	 voter.	Alabama	 had	 set	 out	 to	 strip
African	Americans	of	their	right	to	vote.	And	that,	Douglas	insisted,	violated	the
Fifteenth	Amendment.172

Fifty-three	years	later,	Chief	Justice	John	Roberts	looked	directly	at	a	similar
situation	where	county	commissioners	 in	Alabama	had	annexed	plot	after	plot,
redrew	boundaries,	diluted	the	voting	strength	of	black	voters,	and,	this	time,	did
so	 in	violation	of	 the	Voting	Rights	Act.	Unlike	before,	however,	 the	Supreme
Court,	 in	 a	 5–4,	 decision,	 ignored	 all	 the	 evidence	 and	 drew	 instead	 upon	 the
arguments	 hurled	 against	 the	 VRA	 since	 1966.	 Refrains	 about	 states’	 rights,
black	 electoral	 success,	 regional	 discrimination,	 the	 end	 of	 racism,	 and	 the
seeming	 calcification	 of	 the	 VRA	 became	 the	 key	 elements	 in	 the	 decision
penned	by	Chief	Justice	Roberts	in	Shelby	County	v.	Holder.

The	 court	 decided	 that	 the	 VRA	 was	 unfair	 because	 it	 singled	 out	 and
punished	the	South	(which	obviously	meant	whites	in	the	South),	unfair	because
the	2006	reauthorization	included	the	same	states	and	counties	as	in	the	original
bill,	unfair	because	blacks	had	won	multiple	elections	and	were	voting	in	record
numbers,	 and	 thus	unfair	 because	 the	 racism	of	 the	past,	which	had	 led	 to	 the
creation	 of	 the	VRA,	 obviously	 no	 longer	 determined	 access	 to	 the	 polls.	The



Shelby	County	v.	Holder	decision	thus	gutted	Section	4	of	the	Voting	Rights	Act,
which	determined	which	locales	came	under	federal	oversight.	With	that,	GOP-
led	 states,	 as	 if	 this	 were	 Alabama	 in	 the	 early	 1980s,	 asserted	 that	 it	 was
actually	 voter	 fraud,	 not	 voter	 suppression,	 that	 required	 the	 full	machinery	of
government	to	eradicate.173

Therefore,	2016	was	 the	first	 federal	election	 in	fifty	years	held	without	 the
protection	 of	 the	 Voting	 Rights	 Act.	 As	 a	 result,	 the	 rash	 of	 voter	 ID	 laws,
purged	voting	rolls,	 redrawn	district	boundaries,	and	closed	and	moved	polling
places	 were	 the	 quiet	 and	 barely	 detected	 fire	 that	 burned	 through	 the	 2016
presidential	election,	evaporating	millions	of	votes	and	searing	those	who	hadn’t
even	been	under	 the	original	VRA.174	 In	Wisconsin,	 for	 example,	black	voting
rates	 plummeted	 from	a	 high	 of	 78	 percent	 in	 2012	 to	 less	 than	 50	 percent	 in
2016.	In	Milwaukee	County,	which	 is	overwhelmingly	African	American,	fifty
thousand	 fewer	 votes	 were	 cast	 in	 a	 state	 that	 Donald	 Trump	 won	 by	 only
twenty-seven	 thousand	 ballots.175	 Meanwhile,	 Republican	 officials	 in	 North
Carolina	congratulated	themselves	that	“African	American	Early	Voting	is	down
8.5%	from	this	time	[four	years	earlier]	in	2012.”176

Not	 only	 had	 the	 tide	 of	 expanding	 the	 franchise	 and	 the	 robustness	 of
American	democracy	apparently	turned,	but	its	ebb	continued.	During	the	2017
special	 congressional	 election	 in	an	Atlanta	 suburb,	 for	 example,	 the	Christian
Science	Monitor	 asked,	 “What’s	 behind	 fewer	African-American	 voters	 at	 the
polls?”	Polling	 expert	Nate	Silver	was	 puzzled;	 the	14	percent	 drop-off	 in	 the
number	of	blacks	voting	had	been	even	greater	than	expected.177

It’s	puzzling	only	if	you	don’t	understand	how	the	various	methods	of	voter
suppression	actually	work.



	

Two

Voter	ID

He	was	a	proud	World	War	II	veteran.	He	was	also	black	and	in	Texas.	And	by
2013,	 that	 put	 his	 voting	 rights	 in	 the	 state’s	 crosshairs	 even	 though	 he	 was
“Army	strong.”	When	he	proudly	presented	his	Veterans	Administration	card	to
the	registrar,	 it	was	repelled	by	the	force	of	 the	state’s	new	voting	requirement
for	government-issued	photo	ID.	The	eighty-six-year-old,	whom	even	the	Nazis
couldn’t	break,	conceded	defeat:	“I	wasn’t	a	citizen	no	more.	I	wasn’t.”1	Others
also	realized	that	they,	too,	had	just	crossed	into	the	twilight	zone	of	American-
lite:	a	citizen	without	full	citizenship	rights.	A	disabled	man	exclaimed,	“I	have
not	been	able	to	vote	in	any	election	since	Texas	passed	its	voter	ID	law	in	2013.
My	constitutional	rights	have	been	stripped	from	me.”2	Another	man,	a	retiree,
had	been	repeatedly	blocked	from	the	ballot	box	because	his	mother	changed	his
name	when	he	was	a	teenager	and	now	that	fifty-year-old	paperwork	was	lost	in
a	“bureaucratic	nightmare.”	After	spending	hundreds	of	dollars	trying	to	find	the
wayward	document	and	then	struggling	to	get	certified	by	the	name	he’s	used	for
more	than	half	a	century,	he	knew,	beyond	all	doubt,	that	he	was	targeted.	“The
intent	of	this	law	is	to	suppress	the	vote.	I	feel	like	I’m	not	wanted	in	this	state.”3

But	 it	 wasn’t	 just	 Texas	 that	 had	 thrown	 up	 new	 barriers.	 Almost	 thirteen
hundred	 miles	 away,	 a	 Navy	 veteran	 who	 had	 returned	 home	 in	 2015	 after
serving	 in	 Iraq	 and	Afghanistan	went	 to	 the	 polls	 and	 received	 the	 same	 rude
awakening.	 His	 valid	 Illinois	 driver’s	 license	 was	 irrelevant	 in	 his	 new	 home
state,	 Wisconsin.	 The	 veteran’s	 fifty-hour	 work	 week	 was	 hard	 enough,
especially	 because	 it	 precluded	 getting	 to	 the	 local	 Department	 of	 Motor
Vehicles	and	securing	a	new	license.	Governor	Scott	Walker	made	sure	of	that.



The	 Republican	 had	 curtailed	 the	 operating	 hours	 or	 removed	 many	 of	 the
DMVs	 in	 the	 Democratic	 stronghold	 of	 Milwaukee,	 where	 70	 percent	 of	 the
state’s	 black	 population	 lived,	 and	 in	 the	 Navy	 veteran’s	 university	 town	 of
Madison.	“Coming	home”	from	a	war	zone,	he	said,	“and	being	denied	the	right
to	vote	because	I	didn’t	have	a	specific	driver’s	license”	was	“very	frustrating.”4

Americans	 in	 Iowa,	 Indiana,	 and	Pennsylvania	 could	 relate.5	 In	 the	 twenty-
first	century,	the	geography	of	voter	suppression	had	clearly	changed.	It	was	no
longer	only	a	phenomenon	of	 the	Jim	Crow	South.	Voter	suppression	had	now
gone	 nationwide	 as	 it	 became	 a	 Republican-fueled	 chimera	 that	 by	 2017	 had
gripped	 thirty-three	 states	 and	 cast	 a	 pall	 over	 more	 than	 half	 the	 American
voting-age	population.6

The	 latest	 iteration	of	 this	disfranchising	beast	had	been	born	 in	Florida.	 Its
genesis	 was	 the	 2000	 presidential	 election.	 Hanging	 chads,	 broken	 machines,
police	hovering	around	the	polls,	and	purged	voter	rolls	had	“put	great	stress	on
the	public’s	faith	in	electoral	integrity.”7	African	Americans	certainly	didn’t	trust
the	state’s	election	officials.	Blacks	“found	themselves	in	the	position	of	having
to	 complain	 to	 the	 people	 they	 were	 complaining	 about—filling	 out	 a	 police
report	about	alleged	police	 intimidation	or	filing	a	formal	complaint	about	poll
workers	with	 canvassing	 boards.”	 Seeing	 the	 futility,	most	African	Americans
bypassed	 Florida’s	 severely	 compromised	 machinery	 and	 went	 directly	 to	 a
trusted	ally,	the	NAACP,	with	their	concerns	and	affidavits.8	With	the	electoral
chaos	in	Florida	and	the	inability	to	get	an	accurate	tally,	it	soon	began	to	dawn
on	many	that	democracy	in	the	United	States	was	not	the	well-oiled	machine	it
purported	 to	 be.	 Instead,	 it	 became	 all	 too	 apparent	 that	 “racial	 discrimination
may	 have	 persisted	 despite	 the	 VRA”	 and	 that	 even	 “the	 nation’s	 ability	 to
correctly	count	votes	was	in	question.”9	As	law	professor	Richard	Hasen	noted,
“Belief	in	the	integrity	of	elections	is	essential	to	any	democracy,”	but	in	Florida
in	2000,	that	belief	was	shaken	to	its	core.10

Congress	immediately	moved	to	reestablish	and	regain	trust	in	the	system.	It
was	 not	 going	 to	 be	 easy.	 The	 debacle	 in	 Florida	 “shook	Americans	 from	 all
walks	of	 life	 and	of	 all	 political	 persuasions.	Many	were	 left	wondering	 about
the	viability	of	America’s	 democratic	 system.”11	 It	was	 “a	wake-up	 call.”12	To
regain	 the	 nation’s	 trust,	 a	 bipartisan	 commission,	 led	 by	 former	 presidents
Jimmy	Carter	and	Gerald	Ford,	set	out	to	identify	the	deficiencies	in	the	election
process	 and	 make	 solid	 recommendations	 to	 address	 the	 weaknesses.	 But	 the
carefully	laid-out	process	and,	more	important,	the	overall	goal	had	already	been



hijacked	in	Missouri.
Just	as	in	Florida,	Election	Day	2000	in	St.	Louis	was	a	“chaotic	mess.”13	The

St.	 Louis	 City	 Board	 of	 Elections	 had	 not	 only	 illegally	 purged	 nearly	 fifty
thousand	names	 from	 the	 voter	 rolls	 in	 key	Democratic	 precincts	 but	 had	 also
failed,	as	the	law	required,	to	notify	the	people	the	board	had	just	disfranchised.
Not	 surprisingly,	 then,	when	 those	voters	 showed	up	 to	 cast	 their	 ballots,	 they
were	“told	they	were	no	longer	registered.”	Besieged	precinct	workers	couldn’t
get	 through	 on	 the	 jammed	 phone	 lines	 to	 check	 or	 double-check	 much	 of
anything	and	opted	at	that	point	to	send	frustrated	would-be	voters	downtown	to
the	Board	of	Elections	office	to	resolve	the	issue.	This	was	a	train	to	nowhere.
Poor	recordkeeping	and	ill-prepared	and	ill-informed	officials	meant	 that	hours
and	hours	dissolved	away	as	the	clock	on	Election	Day	wound	down.14	“By	early
evening,	 the	 lobby	 [at	 the	 Board]	 was	 shoulder	 to	 shoulder	 with	 people	 who
wanted	to	vote.”15	But	by	then	it	was	near	closing	time	at	the	polls.

Democrats	filed	for	an	injunction	to	keep	the	doors	open	at	the	precincts	for	a
few	more	 hours	 to	 accommodate	 voters	who	 had	 been	 caught	 in	 the	Board	 of
Election’s	 illegal	purge	and	runaround.	The	local	 judge	agreed	and	ordered	the
polls	 to	 stay	 open	 for	 three	 additional	 hours.	 Moments	 later,	 however,	 the
Republicans	 pleaded	with	 a	 higher	 court	 to	 close	 the	 polls	 at	 the	 agreed-upon
time.	 Senator	 Christopher	 “Kit”	 Bond	 (R-MO)	 said	 that	 the	 initial	 ruling	 “to
keep	 the	polls	open	until	10	P.M.	 ‘represents	 the	biggest	 fraud	on	 the	voters	 in
this	state	and	nation	that	we	have	ever	seen.’	”16	Other	Republicans	on	the	team,
including	Mark	“Thor”	Hearne	 representing	 the	Bush-Cheney	campaign,	made
the	 case	 that	 this	was	 just	 a	Democratic	maneuver	 that	would	 result	 “in	 voter
fraud	and	the	casting	of	hundreds	of	illegal	votes.”	The	higher	court	concurred,
and	within	only	forty-five	minutes	of	the	initial	decision,	the	doors	slammed	shut
on	more	than	one	thousand	people	waiting	in	line	in	the	November	cold	to	cast
their	ballots.17	But	it	would	get	worse.

Missouri	 Republicans	 twisted	 this	 clear	 case	 of	 election	 board	 wrongdoing
into	 a	 torrent	 of	 accusations	 against	 the	 overwhelmingly	 black	 residents	 in	 St.
Louis	 and	 the	 Democrats.18	 Missouri	 secretary	 of	 state	 Matt	 Blunt	 called	 the
effort	to	keep	the	polls	open	a	“conspiracy	to	create	bedlam	so	that	election	fraud
could	be	perpetrated.”	Senator	Bond	was	even	more	specific.	He	alleged	that	the
attempt	 to	 keep	 the	 polls	 open	 was	 a	 “brazen,	 shocking,	 astonishing,	 and
stunning”	 effort	 to	 commit	 “voter	 fraud	…	 with	 dead	 people	 registering	 and
voting	from	the	grave,	fake	names	and	phony	addresses	proliferating	across	the



nation’s	voter	rolls,	dogs	registering,	and	people	signing	up	to	vote	from	vacant
lots.”	This	was,	he	continued,	“a	major	criminal	enterprise	designed	to	defraud
voters.”19	It	was	not.	It	was,	instead,	an	illegal	purge	of	49,589	eligible	voters	by
the	 Board	 of	 Elections.	 It	 was	 also	 sloppy	 recordkeeping	 and	 bureaucratic
malfeasance.20	But,	for	the	GOP,	that	was	not	the	point.	Rather,	the	Republicans
used	this	bungled	election	to	walk	away	with	several	key	lessons.21

The	 first	 was	 that	 demographics	 were	 not	 destiny.22	 The	 voting-age
population	was	becoming	increasingly	African	American,	Latino,	and	Asian.	In
1992,	 for	 example,	 nonwhite	 voters	made	 up	 13	 percent	 of	 the	 electorate;	 by
2012	they	made	up	28	percent.23	Because	of	GOP	policies,	that	growing	share	of
the	electorate	tilted	heavily	toward	the	Democrats.	A	late	1980s	poll	by	the	Joint
Center	 for	 Political	 and	 Economic	 Studies,	 for	 example,	 “found	 that	 only	 17
percent	 of	 blacks	 and	 about	 half	 of	 black	 Republicans	 believed	 that	 the	 GOP
cared	about	African	Americans’	problems.”24	 In	 the	2000	presidential	 election,
therefore,	90	percent	of	black,	62	percent	of	Hispanic,	and	55	percent	of	Asian
voters	 cast	 their	 ballots	 for	 Al	 Gore.25	 The	 big	 takeaway	 for	 the	 GOP	 from
Florida	and	St.	Louis	therefore	was	the	imperative	of	blocking	members	of	those
groups	 from	 the	 polls	 by	 virtually	 any	 means	 necessary.	 Paul	 Weyrich,	 a
conservative	activist	and	founder	of	the	American	Legislative	Exchange	Council
(ALEC),	which	eventually	crafted	voter	suppression	legislation	that	spread	like	a
cancer	throughout	the	United	States,	was	brutally	clear:	“I	don’t	want	everybody
to	vote.”	The	Republican	Party’s	“leverage	in	the	elections	quite	candidly	goes
up	 as	 the	 voting	 populace	 goes	 down.”26	 That	 is	 to	 say,	 the	GOP	 learned	 that
voter	suppression	applied	ruthlessly	and	relentlessly	could	deliver	victory.

The	second	lesson	was	the	importance	of	controlling	the	electoral	machinery
that	decided	the	rules	for	voting,	the	conditions	upon	which	those	votes	would	be
cast,	 and	 whose	 vote	 counted	 and	 whose	 did	 not.	 Florida	 secretary	 of	 state
Katherine	 Harris	 proved	 this	 point	 beyond	 all	 doubt.	 A	 delegate	 at	 the
Republican	National	Convention	and	one	of	George	W.	Bush’s	“campaign	co-
chairs	for	Florida	right	up	until	Election	Day,”	she	used	her	authority	and	power
to	undermine	the	recount.27	Harris	was	not	alone.	She	had	the	full	support	of	the
presidential	candidate’s	brother,	Florida	governor	Jeb	Bush,	who	surreptitiously
sent	 in	 his	 “coolly	 efficient”	 fixer,	Mac	 Stipanovich,	 to	 keep	 the	 secretary	 of
state	 focused	 on	 the	 job	 at	 hand.	 Knowing	 that	 his	 presence	 would	 be
“provocative,”	 Stipanovich	 came	 in	 and	 out	 of	 back	 doors	 to	 avoid	 the	media
while	he	advised	Harris	on	how	to	subvert	the	process.	The	key	was	to	override



the	state’s	 law	 that	 identified	“intent	of	 the	voter”	as	 the	“gold	standard”	 for	a
manual	 recount	 in	 Florida.	 For	 example,	was	 the	 hanging	 chad	 or	 indentation
clear	on	 the	ballot	but	unreadable	by	 the	machine;	had	 the	voter	written	 in	 the
preferred	candidate’s	name	instead	of	marking	the	oval,	etc.?	When	some	of	the
counties	began	their	manual	tabulation	of	a	representative	sample	of	the	ballots,
they	used	the	“gold	standard”	to	guide	their	process.	Suddenly,	Gore	was	gaining
ground	 fast,	 which	 meant	 this	 could	 trigger	 a	 full-blown	 recount.	 Harris	 and
Stipanovich	 immediately	 sent	 in	an	undercover	ally,	 attorney	Kerey	Carpenter,
to	 advise	 the	 Palm	 Beach	 County	 Canvassing	 Board.	 Carpenter’s	 supposedly
unbiased	 legal	advice	 tilted	 the	scales	dramatically.	She	raised	 the	standard	for
“intent”	so	maddeningly	high	 that	“Gore’s	vote	gain	dropped	 to	half	a	dozen.”
Then	she	persuaded	the	chairman	of	the	election	board	to	get	Harris’s	opinion	on
whether	 a	 full	 recount	was	 even	necessary.	Of	 course,	 the	 preordained	 answer
was	 no.	 The	 voting	 machines	 had	 to	 be	 completely	 broken,	 not	 simply
malfunctioning,	the	secretary	of	state	ruled.	Then	Harris	tried	to	short-circuit	the
process	further	by	moving	up	the	deadline	date	for	when	the	manual	count	had	to
be	 completed,	 which	 was	 actually	 well	 before	 two	 of	 the	 major	 counties,
including	 Miami-Dade,	 “had	 even	 decided	 whether	 to	 recount,	 and	 before
Broward	had	finished.”	Harris	simply	“sowed	confusion.”	In	one	egregious	case,
she	altered	 the	rules	 to	determine	which	absentee	ballots	were	valid	and	which
were	not,	and	the	most	salient	feature	in	that	advice	was	the	political	tilt	of	the
county:	 Republican-leaning	 counties	 received	 a	 much	 more	 expansive	 set	 of
parameters	 and	were	 advised	 that	 they	 could	 count	 overseas	 ballots	 that	 were
completed—and	 not	 necessarily	 postmarked—on	 Election	 Day.	 Democratic
counties,	 however,	 had	 been	 handed	 the	 opposite	 advice,	 which	 diminished
greatly	 the	 number	 of	 eligible	 ballots.	As	 a	 result,	George	W.	Bush,	 although
losing	 the	 nationwide	 popular	 vote,	 carried	 Florida	 by	 537	 votes,	 won	 the
Electoral	 College,	 and,	 with	 a	 very	 key	 assist	 by	 the	 U.S.	 Supreme	 Court,
became	 the	 forty-third	 president	 of	 the	 United	 States.28	 This	 was	 a	 powerful
demonstration,	 like	none	other,	how	 those	 that	controlled	 the	key	 levers	of	 the
electoral	 and	 political	 machinery	 could	 give	 purges,	 bureaucratic	 runarounds,
and	other	types	of	chicanery	the	aura	of	legality.

The	 final,	 and	perhaps	most	 important	 lesson,	was	 to	 lie.	Lie	 often,	 loudly,
boldly,	 unashamedly,	 and	 consistently.	 Lie	 until	 it	 drowned	 out	 the	 truth.	 Lie
until	no	amount	of	evidence	could	prove	otherwise.	Lie	until	there	was	no	other
reigning	 narrative.	 Just	 lie.	 Senator	 Bond	 learned	 the	 lesson	well.	He	 claimed



that	scores	of	Democrats	were	using	the	names	of	dead	people	and	dogs	to	vote
repeatedly.	 He	 insisted	 that	 others	 were	 basically	 stuffing	 the	 ballot	 box	 by
creating	fictitious	addresses	where	there	were	only	vacant	lots.29	Just	as	the	best
lies	 hold	 a	 kernel	 of	 truth,	 Bond	 chose	 well.	 Some	 prankster	 had,	 indeed,
registered	a	thirteen-year-old	springer	spaniel,	Ritzy	Mekler,	to	vote.30	Yet	there
is	no	record	anywhere	of	Fido,	Rover,	Lassie,	or	even	the	infamous	Ritzy	casting
a	 ballot.	 Similarly,	 the	 specter	 of	 a	 swarm	 of	 fraudulent	 voters	 using	 the
addresses	of	vacant	lots	to	tilt	the	election	to	the	Democrats,	while	salacious	and
tantalizing,	 collapsed	 under	 scrutiny.	 When	 the	 St.	 Louis	 Post-Dispatch
investigated,	it	found	that	82	percent	of	the	suspicious	addresses	were	“wrongly
classified	by	the	city	assessor’s	office	as	vacant”	because	they	“in	fact	contained
legitimate	 residences.”31	 This	 bureaucratic	 snafu	 even	 “snared”	St.	Louis’s	 top
budget	 official,	 Frank	 Jackson,	 whose	 ten-year-old	 condominium	 had	 never,
even	 after	 a	 decade,	 made	 it	 off	 the	 city’s	 vacant	 lot	 register.	 That	 lapse	 in
administrative	 efficiency	 landed	 him	 and	 his	 neighbors	 on	 Secretary	 of	 State
Matt	Blunt’s	“suspect	voter”	list.32	Most	of	the	remaining	suspicious	voters	had
been	flagged	because	a	large	number	of	adults	had	registered	the	same	address
as	 their	respective	home.	When	reporters	visited	those	sites,	however,	 it	 turned
out	that,	 indeed,	while	 these	might	not	be	group	homes,	apartments,	or	nursing
homes,	 “more	 than	eight	people	properly	 lived	at	 the	address	noted.”	The	vast
majority	of	the	other	“suspect	voters”	were	mislabeled	as	fraudulent	because	of
typographical	errors	or	because	they	had	actually	moved	within	the	city	and	did
not	have	to	reregister.33	And,	just	as	with	Ritzy	the	dog,	Bond	did	eventually	find
a	dead	person	on	the	voter	registration	rolls,	a	former	city	alderman,	but,	again,
there	was	no	evidence	 that	 the	deceased	or	anyone	with	his	name	voted	 in	 the
2000	election.	In	fact,	by	the	time	every	one	of	Bond’s	three	hundred	plus	claims
was	investigated,	it	was	clear	that	out	of	2.3	million	voters	in	Missouri,	the	four
people	who	committed	some	type	of	malfeasance	at	the	polls	hardly	constituted
the	 “brazen,	 shocking,	 astonishing,	 and	 stunning	 voter	 fraud”	 that	 he	 claimed.
And	it	was	also	obvious	that	“none	of	these	problems	could	have	been	resolved
by	requiring	photo	ID	at	the	polls.”34	Yet,	from	the	tattered	cloths	of	bureaucratic
snafus,	administrative	incompetency,	and	typographical	errors,	the	lie	of	rampant
voter	 fraud	 hung	 there,	 dangling,	 as	 the	 senator	 kept	 fashioning	 democracy’s
noose.

In	 2001,	 Bond	 became	 the	 senator	 tasked	 with	 guiding	 a	 bill	 through
Congress	to	re-instill	 the	American	public’s	confidence	in	the	electoral	system.



The	nation’s	concern	about	the	racism	and	inadequacies	that	were	on	full	display
on	 November	 7,	 2000,	 was	 real.	 Bond,	 however,	 was	 determined	 to	 also
prioritize	 the	 fiction	 of	 rampant	 voter	 fraud.	 The	 result	 was	 the	 2002	 Help
America	 Vote	 Act	 (HAVA).	 It	 was	 filled,	 because	 of	 the	 good	 work	 of	 the
Carter-Ford	 Commission,	 with	 all	 kinds	 of	 legitimate	 treats	 like	 an	 Election
Assistance	Commission	to	help	states	modernize	and	standardize	voting	systems.
The	 law	 also	 provided	 a	 clear	 mandate	 to	 update	 voting	 machines	 and	 a
mechanism	 to	 register	 complaints.	 HAVA,	 however,	 also	 included	 a	 poison
pill.35	Kit	Bond	insisted	on	it.	As	a	quid	pro	quo	for	allowing	the	replacement	of
the	 infamous	 hanging	 chad	 machines,	 he	 demanded	 language	 requiring	 that
people	 have	 identification	 in	 order	 to	 vote.36	 Initially,	 it	 seemed	 harmless
enough.	Even	the	human	rights	president,	Jimmy	Carter,	agreed,	noting	that	“in
the	old	days	and	in	small	towns	where	everyone	knows	each	other,	voters	did	not
need	 to	 identify	 themselves.	But	 in	 the	United	States,	where	40	million	people
move	each	year,	 and	 in	urban	areas	where	 some	people	do	not	 even	know	 the
people	living	in	their	own	apartment	building	let	alone	their	precinct,	some	form
of	 identification	 is	 needed.”37	 The	 requirement	 for	 ID	 was	 supposed	 to	 be
limited,	 however,	 to	 voters	who	 had	 originally	 registered	 by	mail.	 It	was	 also
supposed	to	allow	a	range	of	documents	by	which	a	citizen	could	verify	his	or
her	 identity,	 including	 employee	 IDs,	 student	 IDs,	 and	 paychecks,	 as	 well	 as
driver’s	licenses.	What	it	actually	did,	though,	was	give	federal	credence,	in	law,
to	the	lie	of	rampant	voter	fraud.	Thus,	a	dangerous	false	equivalency	emerged.
There	 was	 the	 hard-core	 reality	 of	 voter	 suppression	 in	 Florida	 and	 St.	 Louis
(purged	 rolls,	 faulty	 machines,	 and	 more)	 that	 had	 disfranchised	 tens	 of
thousands	 of	 American	 citizens.	 And	 then	 there	 was	 Kit	 Bond’s	 fantasy	 of
stuffed	ballot	boxes.	With	HAVA,	the	lie	had	become	the	truth.

What	 made	 the	 law	 even	 more	 problematic	 was	 that	 the	 Carter-Ford
Commission	 had	 estimated	 that	 “as	 many	 as	 19	 million	 potential	 voters
nationwide	did	not	possess	either	a	driver’s	 license	or	a	state	 issued	photo	ID”
and	 those	 “most	 likely	 to	 be	 adversely	 affected	 …	 were	 disproportionately
young,	 elderly,	 poor,	 and	African	American.”38	 That	was	 key.	All	 that	 had	 to
happen	was	 for	 the	GOP	 to	 reinforce	 the	 lie	 of	 voter	 fraud,	 create	 the	 public
perception	 of	 democracy	 imperiled,	 increase	 the	 groundswell	 to	 “protect	 the
integrity	of	the	ballot	box,”	require	exactly	the	type	of	identification	that	blacks,
the	poor,	the	young,	and	the	elderly	did	not	have,	and,	equally	important,	mask
these	 acts	 of	 aggressive	 voter	 suppression	 behind	 the	 nobility	 of	 being	 “civic-



minded.”39
From	2005	to	2013,	 the	Republicans	did	just	 that.	 In	congressional	hearings

on	 strengthening	 election	 integrity,	 Thor	 Hearne,	 who	 had	 made	 such	 an
effective	advocate	in	the	courts	for	shutting	down	the	polls	in	Missouri	and	who
now	 represented	 the	 American	 Center	 for	 Voting	 Rights	 (ACVR),	 became	 a
frequent	expert	witness	on	rampant	voter	fraud.	The	ACVR,	however,	was	about
as	real	as	the	claim	itself,	a	modern-day	Potemkin	village.	It	had	a	bright,	shiny
webpage	 featuring	 a	 photo	 of	 an	 array	 of	 racially	 diverse	Americans,	 links	 to
“policy	 papers”	 and	 “data,”	 and	 a	 very	 impressive	 bio	 of	 its	 director,	 Thor
Hearne.	 ACVR	 had	 the	 “	 ‘think	 tank’	 academic	 cachet”	 that	 made	 it	 seem
substantial	 enough	 to	 be	 the	 major	 source	 of	 information	 to	 Congress	 about
massive	voting	irregularities	throughout	the	United	States.	It	all	seemed	so	real.
Except	 it	was	“the	only	prominent	nongovernmental	organization	claiming	that
voter	fraud	is	a	major	problem,	a	problem	warranting	strict	rules	such	as	voter-
ID	laws.”40	What	it	was,	in	the	end,	was	pure	Hollywood	stagecraft:	ACVR	was
founded	 just	 days	 before	 its	 representatives	 testified	 before	 a	 congressional
committee	hearing	on	 election-administration	 issues	 chaired	by	 then-Rep.	 (and
now	 federal	 inmate)	 Bob	 Ney.	 The	 group	 was	 headed	 by	 Hearne,	 national
election	 counsel	 to	 Bush-Cheney	 ’04,	 and	 staffed	 with	 other	 Republican
operatives,	 including	 Jim	 Dyke,	 a	 former	 RNC	 communications	 director.
Consisting	 of	 little	 more	 than	 a	 post-office	 box	 and	 some	 staffers	 who	 wrote
reports	and	gave	helpful	quotes	about	 the	pervasive	problems	of	voter	 fraud	 to
the	press,	the	group	identified	Democratic	cities	as	hot	spots	for	voter	fraud,	then
pushed	the	line	that	“election	integrity”	required	making	it	harder	for	people	to
vote.41

Hearne	gave	 it	his	all.	 In	hearing	after	hearing,	press	conference	after	press
conference,	op-ed	after	op-ed,	he	was	there	filling	the	ether	with	tales	of	people
impersonating	 someone	 else	 to	destroy	 the	 integrity	of	America’s	 elections.	 In
2004,	Fox	News	reported	on	a	study	completed	by	ACVR	that	actually	cited	as
its	marching	orders	 the	1941	Classic	 decision	 that	 opened	 the	door	 for	 ending
the	white	primary.	In	this	upside-down	world,	though,	the	language	used	to	end
disfranchisement	 now	 became	 the	 tool	 to	 reemploy	 it	with	 ruthless	 efficiency.
ACVR	identified	five	“hot	spots”	of	systemic	voter	fraud,	each	with	a	black	or	at
least	nonwhite	population	that	made	up	32	to	95	percent	of	the	city’s	residents.
As	 if	 it	were	an	FBI	Most	Wanted	 list,	ACVR	 trotted	out	a	 rogues’	gallery	of
voter	fraud:



1.	 Philadelphia,	PA
2.	 Milwaukee,	WI
3.	 Seattle,	WA
4.	 St.	Louis/East	St.	Louis,	MO/IL
5.	 Cleveland,	OH

The	report	served	up	old	canards	and	false	anecdotes	dressed	as	fact,	providing
new,	tantalizing,	and	wholly	erroneous	reports	of	 the	NAACP	paying	for	votes
with	crack	cocaine,	and,	therefore,	providing	excellent,	digestible	fodder	for	Fox
News	 and	 other	 broadcasts.42	 The	 disinformation	 program	 was	 malevolently
brilliant	 and	 effective.	 In	 2005,	 “Hearne	 was	 pushing	 allegations	 about	 voter
fraud	 in	 St.	 Louis	 from	 2000	 that	 had	 been	 thoroughly	 debunked	 in	 2002.	 It
didn’t	 matter.	 Republican	 voters	 came	 to	 believe	 there	 was	 a	 vote	 fraud
epidemic.”43

But	almost	as	soon	as	that	narrative	was	out	there,	gaining	traction,	providing
sound	bites	 for	politicians	 and	creating	 the	basis	 to	 shape	voter	 ID	 legislation,
ACVR	 and	 its	 P.O.	 box	 and	 website,	 with	 its	 Getty	 stock	 photos	 of	 diverse
America,	disappeared.	As	did	any	mention	on	Hearne’s	résumé	of	his	role	in	this
scam.44

President	George	W.	Bush	had	also	 turned	 the	supposed	need	 to	protect	 the
integrity	 of	 the	 ballot	 box	 from	 rampant	 voter	 fraud	 into	 “public	 policy.”	 In
2002,	his	attorney	general,	John	Ashcroft,	a	former	senator	from	Missouri,	made
this	a	top	priority	for	the	Department	of	Justice	and	federal	prosecutors.45	They
scoured	 major	 cities	 with	 large	 minority	 populations	 looking	 for	 cases	 to
substantiate	 Kit	 Bond’s,	 Matt	 Blunt’s,	 and	 Thor	 Hearne’s	 tales	 of	 electoral
chicanery.	 They	 found	 a	 few	 felons	 who	 didn’t	 know	 they	 couldn’t	 vote	 yet.
They	uncovered	a	handful	of	permanent	 residents	who	misunderstood	 the	 laws
about	 voting.	That	was	 it.46	Nevertheless,	 inordinate	 pressure	 from	Republican
U.S.	 senators	 and	 Department	 of	 Justice	 officials	 continued.	 Some	 federal
prosecutors	dug	in	and	refused	to	bring	charges	and	give	credence	to	the	GOP’s
voter	 fraud	 claims	 right	 before	 the	 2006	 midterm	 election	 because	 there	 was
little	 to	 no	 evidence	 of	wrongdoing.	David	 Iglesias,	 the	U.S.	 attorney	 in	New
Mexico,	 for	 example,	 saw	no	 reason	 to	 file	 charges	 against	 a	 thirteen-year-old
because	 the	 “boy	 had	 been	 registered	 [to	 vote]	 without	 his	 or	 his	 parents’



knowledge.”47	 For	 that	 and	 similar	 acts	 of	 integrity,	 Iglesias	 and	 seven	 other
federal	 prosecutors	were	 fired.48	As	 far	 as	 turning	 up	 proof	 of	 a	wide-ranging
conspiracy	to	subvert	elections,	however,	Richard	G.	Frohling,	the	assistant	U.S.
attorney	 in	Milwaukee,	 conceded,	 “There	was	 nothing	 that	we	 uncovered	 that
suggested	some	sort	of	concerted	effort	to	tilt	the	election.”49	But	all	this	activity,
all	this	searching,	gave	the	illusion	of	widespread	voter	fraud	that	needed	to	be
ferreted	out	and	stopped.	And	that	was	the	point.

Indiana	 stepped	 into	 the	 breach.	 Secretary	 of	 State	 Todd	 Rokita,	 a
Republican,	 recalled,	 “Back	 in	 2001	 and	 2002,	 election	 integrity	 was	 a	 huge
issue	…	The	problem	was	that	people	were	losing	confidence	in	the	system	…
there	was	a	fear	of	votes	being	stolen.	Even,”	he	added,	“if	 the	fear	didn’t	pan
out	to	be	true,	…	the	fear	was	still	there.”50	In	other	words,	based	on	a	perception
that	 had	 been	 carefully	 crafted,	 cultivated,	 and	 stoked	 by	 the	 GOP,	 state
governments	 believed	 they	 had	 a	 mandate,	 a	 calling	 even,	 to	 wrestle	 this
virtually	 nonexistent	 voter	 impersonation	 fraud	 to	 the	 ground.	 Rokita	 and
Indiana’s	Republican	 legislators,	 therefore,	 set	out	 to	add	a	powerful	barrier	 to
the	 polls	 while,	 he	 said,	 “making	 sure	 we	 were	 balanced	 and	 honest	 in	 our
approach	 to	 prove	 it	was	 not	 politically	motivated,”	 although	 every	Democrat
voted	 against	 the	 bill,	 Senate	 Enrolled	 Act	 (SEA)	 483,	 and	 every	 Republican
supported	 it.51	 The	 2006	 law	 required	 government-issued	 photo	 ID	 to	 vote;
defined	what	types	of	identification	were	acceptable;	offered	to	provide,	at	state
expense,	an	identification	card	to	those	who	could	not	afford	it;	and	secured	an
off-ramp	of	a	provisional	ballot	for	those	who	did	not	have	the	ID	at	the	time	of
the	election	but,	in	order	to	have	their	vote	count,	could	supply	the	identification
or	an	affidavit	to	the	appropriate	authorities	within	a	limited	number	of	days.52

The	ACLU	and	NAACP,	as	well	as	the	state’s	Democratic	Party,	immediately
challenged	SEA	483.	Given	that	there	was	“no	evidence	…	that	Indiana’s	voter
ID	law	is	justified	by	any	actual	voting	fraud	problem,”	the	real	motivation,	they
discerned,	was	 partisan	 and	 geared	 to	 disfranchise	 as	many	minority	 voters	 as
possible.53	The	Seventh	Circuit,	however,	had	heard	the	constant	drumbeat	since
the	 2000	 election	 and	 believed	 that	 stopping	 and	 preventing	 voter	 fraud	 was
worth	the	cost	and	“declined	to	judge	the	law	by	the	strict	standard	set	for	poll
taxes	in	Harper	v.	Virginia	Bd.	of	Elections,	finding	the	burden	on	voters	offset
by	the	benefit	of	reducing	the	risk	of	fraud.”54

The	 organizations,	 therefore,	 appealed	 the	 decision	 to	 the	 U.S.	 Supreme
Court.	The	ACLU	and	NAACP	went	right	after	the	core	of	the	issue—there	was



no	voter	fraud.	Therefore,	there	was	no	state	interest	at	stake—certainly	nothing
that	 could	 warrant	 this	 assault	 on	 the	 Fifteenth	 Amendment.	 It	 “bear[s]
repeating,”	they	asserted,	that	Indiana	had	“not	identified	even	a	single	instance
of	voter	impersonation	fraud	occurring	at	the	polls	in	the	history	of	Indiana”	and
no	 one	 in	 the	 state	 has	 “ever	 been	 charged”	with	 that	 crime.	 Ever.	Moreover,
when	the	bill	was	being	drafted,	“no	evidence	of	in-person	impersonation	fraud
was	presented	to	the	legislature,”	making	SEA	483,	at	best,	a	solution	in	search
of	 a	 problem.	And,	 to	 punctuate	 that	 point,	 the	ACLU	 and	NAACP	 attorneys
emphasized	 that	even	 in	 this	hearing	before	 the	U.S.	Supreme	Court,	“no	such
evidence	was	presented	 in	 this	 litigation.”	There	were,	of	course,	 the	same	old
tried	 and	 true	 anecdotes	 about	 the	 dead	 voting	 in	 St.	 Louis,	 etc.,	 but	 all	 those
stories	had	been	debunked.	So,	 they	asked,	what	“state	interest”	could	possibly
justify	the	burdens	placed	on	citizens’	right	to	vote?55

Indiana,	 of	 course,	 had	 pointed	 to	 free	 identification	 cards	 and	 provisional
ballots	 as	 the	 salves	 to	 ensure	 that	 there	 were	 “protections	 [against
disenfranchisement].”56	 The	 state	 also	 assured	 the	 court	 that	 only	 1	 percent	 of
Indiana’s	 voting-age	 eligible	 population	 lacked	 the	 necessary	 identification.
And,	most	important,	it	claimed	that	the	law	had	not	dampened	voter	turnout	at
all.	 In	 fact,	 the	 state	pointed	 to	a	 study	showing	 that	 in	2006	 the	voter	 turnout
actually	increased.57

The	 NAACP	 and	 ACLU	 countered	 that	 the	 state’s	 numbers,	 study,	 and
analysis	 were	 inaccurate	 and	 full-blown	 misrepresentations.	 For	 example,	 the
fact	 that	 supposedly	 1	 percent	 did	 not	 have	 an	 ID	 was	 “hardly	 negligible”
because	that	was	43,000	citizens.	But,	it	was	much	worse	than	that,	they	argued.
A	recent	survey	of	Indiana	voters	“found	that	approximately	16%	of	all	voting
eligible	residents	did	not	have	either	a	current	license	or	state	identification	card
and	 13%	 of	 current	 registered	 voters	 did	 not	 have	 licenses	 or	 identification
cards.”	 In	 fact,	 a	 subsequent	 study	 found	 that	 in	 Indiana,	 “white	 citizens	were
11.5	 percentage	 points	 more	 likely	 than	 black	 citizens	 to	 have	 the	 accepted
credentials	 to	 vote.”	 The	 situation	 was	 exacerbated	 by	 the	 state’s	 “Byzantine
requirements	 imposed	 on	 persons	 attempting	 to	 obtain	 identification	 from	 the
BMV	 [Bureau	 of	Motor	 Vehicles]	…	 In	 a	 given	week	 60%	 of	 applicants	 for
licenses	or	 state	 identification	 cards	 are	 turned	 away	because	 they	 fail	 to	have
the	appropriate	documents	mandated	by	 the	BMV.”	 In	other	words,	 the	 state’s
offer	 of	 “free	 ID”	 was	 a	 brilliant	 smokescreen	 that	 masked	 that	 the	 actual
documents	 required	 to	 obtain	 an	 Indiana	driver’s	 license	or	 state	 identification



were	not	so	easy	to	get	and	often	came	with	costs	borne	solely	by	the	would-be
voter.	The	NAACP	and	ACLU	noted,	 for	 example,	 that	 a	birth	 certificate	was
necessary	 to	 get	 a	 driver’s	 license,	 but	 in	 an	 obvious	 “Catch-22	 of	 classic
proportions”	 in	Marion	County,	where	more	 than	 two	hundred	 thousand	of	 the
state’s	black	population	 lived,	 the	health	department	required	a	driver’s	 license
as	proof	of	identification	to	get	a	copy	of	a	birth	certificate.	The	tangle	of	rules,
regulations,	 and	 the	 state	 voter	 ID	 law	 had	 consequences—real-life
consequences.	 The	 attorneys	 told	 the	 story	 of	 Therese	 Clemente,	 who	 “made
multiple	 fruitless	 trips	 to	 her	 local	 BMV	 in	 an	 effort	 to	 present	 the	 proper
combination	of	documents	in	order	to	be	able	to	vote.”	And	in	Muncie,	Indiana,
a	tight	mayoral	race,	with	only	nine	votes	separating	the	candidates,	hung	in	the
balance	of	fourteen	provisional	ballots	and	“five	contested	absentee	ballots.”	But
because,	under	the	rules	for	provisional	ballots,	they	had	only	ten	days	to	get	the
necessary	documentation	to	prove	their	identity,	“their	votes	went	uncounted	in
the	 final	 total”	 which	 the	 victor	 won	 by	 eleven	 votes.58	 Elections,
representatives,	and	the	policies	that	emanate	from	them	were	now,	once	again,
being	determined	by	disfranchisement.

The	 Supreme	 Court	 didn’t	 see	 it	 that	 way.	 The	 majority	 of	 justices	 had
imbibed	the	tonic	of	voter	fraud	and	saw	before	them	the	hallucination	of	ne’er-
do-wells	 in	 the	cities	stealing	elections	and	undermining	democracy.	The	court
recognized,	Justice	John	Paul	Stevens	wrote,	 that	 the	“only	kind	of	voter	fraud
that	SEA	483	addresses	is	in-person	voter	impersonation	at	polling	places.”	And,
he	was	forced	to	admit,	that	the	“record	contains	no	evidence	of	any	such	fraud
actually	occurring	in	Indiana	at	any	time	in	its	history.”	That	easily	should	have
been	 the	 end	 of	 it.	But	 it	wasn’t.	 Instead,	 he	 continued,	 “flagrant	 examples	 of
such	 fraud	 in	 other	 parts	 of	 the	 country	…	have	 been	 documented	 throughout
this	Nation’s	history	by	respected	historians	and	journalists.”	He	then	pulled	out
the	 story	 of	 New	York	 City’s	William	 “Boss”	 Tweed	 from	 an	 1868	 election.
That	was	followed	by	a	swan	dive	into	the	fictional	swamp	of	St.	Louis’s	canine
and	dead	voters.59

Not	only	did	 the	court	 swallow	whole	 the	myth	of	 rampant	voter	 fraud,	but
equally	 important,	 the	 justices	 could	 not	 fathom	 that	 something	 as	 simple	 as
needing	 an	 ID	 constituted	 any	 type	 of	 overwhelming	 burden—especially
because	Indiana	offered	to	provide	the	driver’s	license	or	state	ID	for	free.	The
court’s	 reasoning	 was	 simple:	 Just	 because	 SEA	 483	 would	 require	 that	 “the
Democratic	Party	and	the	other	organizational	plaintiffs	…	[would	have	to]	work



harder	 to	 get	 every	 last	 one	 of	 their	 supporters	 to	 the	 polls”	 did	 not	make	 the
voter	 ID	 law	unconstitutional.	Worse	yet,	Stevens	chided,	neither	 the	NAACP,
the	 ACLU,	 nor	 the	 Democratic	 Party	 could	 provide	 hard	 numbers	 about	 the
“magnitude	of	the	burden	…	or	the	portion	of	the	burden	imposed”	on	those	who
ostensibly	would	 be	 disfranchised	 by	SEA	483.	 “Much	 of	 the	 argument	 about
numbers	 of	 such	 voters,”	 Stevens	 scoffed,	 “comes	 from	 extrarecord,
postjudgement	 studies,	 the	 accuracy	 of	 which	 has	 not	 been	 tested	 in	 the	 trial
court.”	 The	 court,	 therefore,	 ruled	 that	 the	 state’s	 needs	 were	 compelling	 and
there	was	no	concomitant	evidence	that	SEA	483	placed	any	substantive	burden
on	voters	 to	block	 their	 access	 to	 the	polls.	 Indiana’s	voter	 ID	 law	was,	under
this	reasoning,	constitutional.60

This	 was	 judicial	 legerdemain	 and	 sophistry	 at	 its	 worst.	 On	 one	 hand,
Indiana	 did	 not	 need	 to	 provide	 any	 proof	whatsoever	 that	 voter	 fraud—much
less,	rampant	voter	fraud—existed.	Or,	for	that	matter,	that	anyone	in	the	history
of	the	state	had	ever	been	charged	or	convicted	of	the	crime.	Instead,	each	of	the
examples	of	voter	fraud	the	justices	held	up	would	not	and	could	not	have	been
stopped	by	voter	 ID	requirements,	especially	absentee	ballots,	which—because
they’re	 overwhelmingly	 used	 by	whites—Indiana	 had	 exempted	 from	 the	 law.
Yet,	 on	 the	 basis	 of	 nothing—fables	 and	 urban	 legends—the	 majority	 of	 the
justices	 took	 the	 state’s	 claims	 of	 democracy	 in	 peril	 seriously.	 On	 the	 other
hand,	 the	 plaintiffs’	 studies	 and	 statistics	 were	 not	 enough.	 The	 stories	 not
enough.	The	data	not	enough.	As	hard	as	the	NAACP	and	ACLU	attorneys	tried,
there	seemed	to	be	no	amount	of	evidence	and	no	documentation	that	the	justices
could	accept	as	persuasive.	The	plaintiff’s	lawyers	laid	out	information	about	the
limited	 number	 of	 BMVs,	 the	 scarcity	 of	 public	 transportation	 to	 get	 to	 those
scattered	 facilities,	 and	 the	 difficulty	 and	 costs	 of	 obtaining	 a	 birth	 certificate.
They	worked	 to	 explain	 how	 this	 innocuous	 sounding	 law	was	 a	 targeted	 hit,
especially	 for	 those	 who	 did	 not	 have	 the	 financial	 resources	 to	 amass	 the
documentation	 to	 get	 the	 necessary	 ID.	 The	 NAACP	 and	 ACLU,	 therefore,
noted	the	strong	correlation	between	race	and	poverty	 in	Indiana	and	that	SEA
483	would	 strip	 those	 populations	 of	 their	 basic	 right	 to	 vote.61	 As	 far	 as	 the
court	was	concerned,	however,	what	the	NAACP	and	the	ACLU	identified	as	a
“constitutional	 danger	 sign”	 was	 no	 more	 than	 smoke	 and	 mirrors	 while	 the
mythical	beast	of	voter	fraud	was	real.62

In	 2005,	 Georgia,	 even	 though	 it	 was	 under	 the	 Voting	 Rights	 Act’s
preclearance	mandate,	 also	 crafted	 a	 voter	 ID	 law.	 The	 Peach	 State’s	 version



eliminated	 twelve	 types	 of	 acceptable	 identification	 to	 vote,	 including	 utility
bills,	 bank	 statements,	 and	 private	 employer	 IDs,	 and	 put	 in	 their	 place	 a
narrowed	 list	 of	 six	 types	 of	 government-issued	 photo	 IDs.	 Thus,	 only	 a	 few
short	 years	 after	 the	 passage	 of	 HAVA,	 a	 preclearance	 state	 took	 a	 virtual
machete	 to	 the	 federal	 law’s	 much	 more	 expansive	 list	 of	 IDs	 and	 created	 a
stump	of	 severely	curtailed	acceptable	 forms	of	 identification	 to	vote.	Because
that	stump	had	a	clear	racial	bias,	black	and	Hispanic	lawmakers’	concerns	were
ignored	as	white	Republicans	steamrolled	this	legislation,	H.B.	244,	through	the
statehouse.	 African	 Americans	 had,	 to	 no	 avail,	 raised	 the	 need	 for	 voter
education	on	the	new	requirements,	voiced	concern	about	the	maldistribution	of
the	driver’s	license	bureaus	throughout	the	state,	and	explained	the	difficulty	for
those	not	born	in	hospitals	to	get	a	birth	certificate	that	would	allow	them	to	get
a	 license.	 Indeed,	 despite	 Georgia’s	 Section	 5	 status,	 the	 state	 was	 beyond
cavalier	 in	 considering	 the	 racial	 implications	 of	 the	 change	 in	 voter	 ID
requirements.	The	chief	policy	adviser	to	the	Georgia	House	of	Representatives
admitted	that	the	legislature	“did	not	conduct	any	statistical	analysis	of	the	effect
of	the	photo	ID	requirement	on	minority	voters.”	In	fact,	when	asked	about	the
need	for	this	law,	Representative	Sue	Burmeister	from	Augusta	explained	that	it
was	to	prevent	fraud	and	if	that	meant	“there	are	fewer	black	voters	because	of
the	voter	ID	law	it	will	be	because	there	is	less	opportunity	for	fraud.”	She	then
clarified:	“When	black	voters	in	her	black	precincts	are	not	paid	to	vote,	they	do
not	go	to	the	polls.”63

Even	 a	 statement	 that	 blatant,	 however,	 couldn’t	 damage	 H.B.	 244’s
momentum.	The	state’s	GOP	had	not	only	been	fed	voter-fraud	talking	points	by
a	well-resourced,	well-coordinated	 group	 of	 right-wing	 activists,	 such	 as	 John
Fund,	whose	book	Stealing	Elections	was	one	of	the	bibles	for	demanding	photo
IDs	 to	 vote;	 but	Georgia	 also	 had	 allies	 ensconced	 in	 the	U.S.	Department	 of
Justice.64	 The	 Bush	 administration	 was	 still	 going	 full	 throttle	 on	 its	 “voter
fraud”	witch	 hunt,	 and	 the	 disregard	 the	 department’s	 political	 appointees	 had
for	career	civil	servants	decidedly	tilted	the	balance	of	power.

The	staff	attorneys	 in	 the	DOJ’s	Civil	Rights	Division	had	actually	 rejected
H.B.	 244	 because	 of	 its	 disparate	 impact	 on	 black	 voters.	 Their	 investigation
found	 that	 only	 one-third	 of	 the	 state’s	 counties	 actually	 had	 a	Department	 of
Drivers	Services	(DDS)	and	that	there	was	not	a	single	driver’s	license	bureau	in
the	entire	 city	of	Atlanta.	Moreover,	of	 the	 fifty-six	DDS	 locations	 throughout
the	 state,	 only	 five	were	 “accessible	 via	 public	 transportation.”	 In	 short,	 H.B.



244	required	a	personal	vehicle	and	a	license	to	be	able	to	get	to	the	DDS.	As	the
attorneys	 dug	 deeper	 into	 the	 data,	 they	 uncovered	 that	 17.7	 percent	 of	 black
households	 did	 not	 have	 access	 to	 a	 vehicle,	 while	 only	 4.4	 percent	 of	 white
households	 had	 no	motorized	 form	 of	 personal	 transportation.	And	 even	more
troubling,	in	the	two	counties	that	Atlanta	spread	across,	almost	three-fourths	of
those	 without	 a	 vehicle	 in	 Fulton	 County	 were	 African	 American,	 and	 in
DeKalb,	 63.5	percent.	When	 the	 attorneys	 then	overlaid	 the	map	of	where	 the
DDS	offices	were	located	with	the	information	on	the	lack	of	personal	vehicles,
it	soon	became	clear	that	racial	disparity	and	disparate	impact	were	embedded	in
H.B.	244.	 Indeed,	“census	data	 show	 that	 five	 times	more	black	households	 in
counties	without	DDS	offices	lack	access	to	a	motor	vehicle	compared	to	white
households.”	Similar	 analysis	on	poverty	 rates,	 access	 to	birth	certificates,	 and
unemployment	rates	(given	that	government	work	IDs	were	acceptable)	resulted
in	 the	 same	 pattern	 of	 racial	 inequality	 that	would	 easily	 impact	 the	 ability	 to
vote.	 Theodore	 Shaw,	 the	 director	 of	 the	 NAACP	 Legal	 Defense	 and
Educational	 Fund	 (LDF),	 told	 the	 attorneys	 that	H.B.	 244	was	 actually	 a	 new
version	of	“reregistration”	à	la	Mississippi	1955	and	“reidentification”	Alabama-
style	“that	the	Department	has	objected	to	in	the	past.”	On	August	25,	2005,	the
staff	 attorneys	 agreed	 and	 recommended	 that	 H.B.	 244	 be	 rejected	 “on	 the
ground	that	the	state	has	failed	to	meet	its	burden	of	proof	to	demonstrate	that	it
does	not	 have	 the	 effect	 of	 retrogressing	minority	voting	 strength.”65	The	very
next	 day,	 however,	 political	 appointee	 John	 Tanner,	 the	 chief	 of	 the	 Voting
Section	of	 the	Civil	Rights	Division,	overruled	 the	 staff	 attorneys	 and	allowed
Georgia	to	implement	what	would	become	one	of	the	“strictest”	voter	ID	laws	in
the	United	States.66

The	election	of	Barack	Obama	to	the	presidency	increased	the	GOP	pressure
at	 the	 state	 level	 for	 this	 very	 effective	 tool	 of	 disfranchisement.	 Obama	 had
managed	 to	 bring	 fifteen	million	 new	 voters	 to	 the	 polls	 in	 2008.	 They	 were
overwhelmingly	 African	 American,	 Hispanic,	 Asian	 American,	 and	 poor.
Moreover,	69	percent	of	these	new	participants	in	democracy	voted	for	him	and,
as	 a	 result,	 put	 a	 black	 man	 in	 the	White	 House.67	 All	 that	 hope	 for	 change,
though,	dissipated	in	 the	midst	of	a	recession	that	had	begun	under	George	W.
Bush	 and	 which	 had	 already	 destroyed	 twenty-two	 trillion	 dollars	 of	 wealth,
fueled	 and	 entrenched	 double-digit	 unemployment	 for	African	Americans,	 and
led	to	economic	stimulus	packages	that	were	targeted	at	those	whose	greed	and
recklessness	 had	 put	 the	 global	 economy	 in	 a	 tailspin.	 There	 was	 also	 an



obstructionist	and	extremist	Republican-led	Congress	whose	sole	mission	was	to
“make	Obama	a	one-term	president.”68	As	a	result,	in	the	2010	midterm	elections
the	 GOP	 swept	 several	 long-term	Democrats	 out	 of	 Congress,	 picking	 up	 six
seats	in	the	Senate	and	sixty-three	in	the	House	of	Representatives,	and	adding
six	governors	to	the	roster.	Moreover,	as	the	Washington	Post	reported,	“before
the	 midterm	 elections,	 Democrats	 controlled	 27	 state	 legislatures	 outright.
Republicans	were	 in	 charge	 in	14	 states,	 and	eight	 states	were	 split	…	Today,
Republicans	 control	 26	 state	 legislatures,	 Democrats	 17.”	 It	 was,	 without
question,	a	political	bloodbath.69

In	 2011	 and	 2012,	 therefore,	 the	 floodgates	 for	 voter	 ID	 laws	 opened	 and
“180	bills	to	restrict	who	could	vote	and	how”	simultaneously	appeared	in	forty-
one	 states.	 This	 proposed	 legislation,	 which	 “seemed	 aimed	 at	 low-income
voters,	 particularly	 minority	 voters,	 and	 at	 young	 people	 and	 the	 less	 mobile
elderly”	 was	 something	 that	 “hadn’t	 been	 seen	 …	 since	 the	 end	 of
Reconstruction,	 when	 every	 southern	 state	 placed	 severe	 limits	 on	 the
franchise.”70	Paul	Weyrich’s	ALEC	was	behind	 this	well-coordinated	effort.	 In
2009,	the	group,	which	was	founded	in	the	1970s	and	views	itself	as	advancing
“free	market	and	limited	government	principles”	by	linking	state	legislators	with
corporate	 lobbyists,	 began	 to	 draft	 model	 voter	 ID	 legislation.	With	 the	 GOP
control	of	more	 than	half	 the	nation’s	 state	governments,	 these	bills	 arose	 like
dragon’s	 teeth	 out	 of	 the	 soil	 of	 racism	 and	 disfranchisement;	 out	 of	 a
Republican	 vision	 of	 democracy	 that	 views	 most	 citizens	 as	 unwashed,
“uninformed,”	 and,	 therefore,	 unworthy.71	 Iowa	 congressman	 Steve	 King
lamented	the	passing	of	“a	time	in	American	history	when	you	had	to	be	a	male
property	 owner	 in	 order	 to	 vote.”	 Florida	 governor	 Rick	 Scott	 echoed	 that
sentiment	when	he	also	proffered,	“You	used	to	have	to	be	a	property	owner	to
vote.”	 Of	 course,	 after	 the	 Great	 Recession,	 with	 African	 American
homeownership	 lower	 than	 it	 had	been	during	 the	 1930s	 and	 the	 lowest	 of	 all
ethnic	 and	 racial	 groups	 in	 the	 United	 States,	 the	 implications	 of	 the	 GOP
longings	 were	 obvious.	 Right-wing	 pundit	 Ann	 Coulter,	 however,	 was	 even
more	forthright.	“I	just	think	it	should	be	a	little	more	difficult	to	vote.	There’s
nothing,”	 she	 wrongly	 insisted,	 “unconstitutional	 about	 literacy	 tests.”72	 The
point	was	to	eliminate	the	voters	who	were	resistant	to	right-wing	policies	and,
thereby,	 have	 a	 much	 smoother	 road	 to	 re-create	 the	 civil	 rights	 order	 of	 the
early	 1950s	 and	 the	 economic	 environment	 of	 unregulated	 capitalism	 of	 the
1920s.73



Two	key	U.S.	Supreme	Court	decisions	greased	the	path.	One,	Shelby	County
v.	Holder,	made	 the	Voting	Rights	Act	 as	 ineffective	as	 the	1957	Civil	Rights
Act.	 Prior	 to	 this	 ruling,	 as	 Justice	 Ruth	 Bader	 Ginsburg’s	 dissent	 noted,
“between	 1982	 and	 2006,	 DOJ	 objections	 blocked	 over	 700	 voting	 changes
based	on	a	determination	that	the	changes	were	discriminatory.”	The	Department
of	Justice’s	findings	were	reinforced	during	congressional	hearings	on	the	2006
reauthorization	 of	 the	 VRA	 when	 it	 became	 apparent	 that	 those	 proposed
changes	 that	 the	 DOJ	 had	 denied	 were	 actually	 the	 preclearance	 states’
“calculated	 decisions	 to	 keep	 minority	 voters	 from	 fully	 participating	 in	 the
political	process.”74	And	now	that	protection	was	gone.

The	 other	 key	 Supreme	 Court	 decision	 was	 Citizens	 United	 v.	 Federal
Election	 Commission	 (2010),	 which	 ruled	 that	 the	 laws	 borne	 out	 of	 the
Watergate	 scandal	 that	 limited	 corporate	 donations	 to	 political	 campaigns
actually	violated	businesses’	right	to	free	speech.75	Like	a	twin-pincer	motion	in
a	two-front	war	on	American	democracy	and	its	people,	the	flood	of	hundreds	of
millions	of	virtually	untraceable	dollars,	 so-called	dark	money,	poured	 into	 the
coffers	 of	 the	 GOP	 while	 the	 counterbalance	 of	 a	 majority	 of	 citizens	 who
wanted	 a	 nation	 more	 vibrant,	 more	 inclusive,	 and	 less	 discriminatory	 came
under	vigorous	assault	by	the	rash	of	ALEC-drafted	voter	suppression	bills.

Now	that	the	Republicans	controlled	most	of	the	states’	electoral	machinery,
as	well	as	Congress	and	the	U.S.	Supreme	Court,	they	continued	to	saturate	the
air	with	 the	 lie	 of	massive	voter	 fraud	until	 “nearly	half	 of	Americans	believe
voter	fraud	happens	at	least	somewhat	often,	and	70	percent	think	it	happens	at
least	 occasionally.”76	 While	 many	 Americans	 came	 to	 accept	 the	 lie	 as	 truth,
there	was	no	evidence	that	it	was	the	scourge	of	democracy	that	Republicans	had
portrayed.	The	real	threat,	in	fact,	was	the	damage	this	lie	did	to	governance	and
to	the	sanctity	of	the	right	to	vote.	Todd	Allbaugh,	an	aide	to	a	Republican	state
senator	 in	Wisconsin,	 recoiled	when	 he	 saw	how	 “GOP	Senators	were	 giddy”
about	 the	way	 a	 proposed	 voter	 ID	 bill	 “literally	 singled	 out	 the	 prospects	 of
suppressing	 minority	 and	 college	 voters.	 Think	 about	 that	 for	 a	 minute,”	 he
wrote.	 “Elected	 officials	 planning	 and	 happy	 to	 deny	 a	 fellow	 American’s
constitutional	 right	 to	vote	 in	order	 to	 increase	 their	own	chances	 to	hang	onto
power.”77	 This	 was	 no	 fluke.	 In	 a	 series	 of	 emails	 where	 Republicans	 were
concerned	that	their	candidate	for	the	Wisconsin	Supreme	Court	just	might	lose,
GOP	operatives,	as	Esquire	reported,	began	plotting:	Steve	Baas,	a	lobbyist	for
the	Metropolitan	Milwaukee	Association	of	Commerce	and	 former	Republican



legislative	 staffer,	 floated	 an	 idea	 on	 the	 email	 thread:	 “Do	 we	 need	 to	 start
messaging	‘widespread	reports	of	election	fraud’	so	we	are	positively	set	up	for
the	recount	regardless	of	the	final	number?	I	obviously	think	we	should.”	Scott
Jensen—the	 former	 GOP	 Assembly	 Speaker	 turned	 lobbyist	 for	 American
Federation	 for	 Children,	 a	 private	 school	 voucher	 advocacy	 group—quickly
responded:	 “Yes.	 Anything	 fishy	 should	 be	 highlighted.	 Stories	 should	 be
solicited	 by	 talk	 radio	 hosts.”	 In	 another	 email,	 Jensen	 writes	 that	 [Judge]
Prosser	“needs	to	be	on	talk	radio	in	the	morning	saying	he	is	confident	he	won
and	talk	radio	needs	to	scream	the	Dems	are	trying	to	steal	the	race.”78
The	 bogeyman	 of	 voter	 fraud	 has	 also	 proven	 useful	 in	North	Carolina	where
Republican	governor	Pat	McCrory	insisted	that	the	only	way	to	keep	the	monster
at	bay	was	 the	draconian	ID	law	that	state	 instituted.	But	a	systematic	analysis
by	the	North	Carolina	State	Board	of	Elections	of	nearly	4.8	million	votes	in	the
2016	 election	 found	 only	 one	 vote	 that	 could	 have	 possibly	 been	 stopped	 by
voter	ID.79	The	story	was	the	same	across	the	United	States.	Law	professor	Justin
Levitt	conducted	an	extensive	study	and	uncovered	that	from	2000	to	2014,	there
were	thirty-one	voter	impersonation	cases	out	of	one	billion	votes	nationwide.80
But	 the	 lie	 of	 voter	 fraud	 remains	 a	 salient	 part	 of	 the	 American	 political
landscape;	indeed,	it	continues	to	be	a	powerful	and	effective	“political	weapon”
wielded	against	minorities,	youths,	and	the	poor.81

The	effectiveness	of	voter	ID	laws	is	based	on	three	key	features.	First,	from
the	 very	 beginning	 the	 dog	whistle	 target	 has	 been	 “urban”	 areas.82	 Kit	 Bond
railed	 against	 the	 electoral	 corruption	 in	St.	Louis.	ACVR	 identified	 a	 rogues’
gallery	 of	 cities	 where	 millions	 of	 African	 Americans	 lived,	 including	 some
where	they	were	the	majority	population.	Representative	Burmeister	singled	out
blacks	 in	 Augusta	 who	 were	 supposedly	 willing	 to	 sell	 their	 votes	 and
democracy	 for	 a	 few	pieces	of	 silver.	Psychologically,	 the	word	association	of
“crime,”	 “urban,”	 and	 “African	Americans”	made	 the	 connection	of	 “stealing”
an	election	via	fraud	cognitively	palpable	to	the	broader	population,	which	had
linked	crime	and	blackness	together	for	more	than	a	century.83

Conversely,	and	this	is	the	second	key	factor,	respectable	members	of	society
leveled	 the	 charges—U.S.	 senators,	 attorneys	 with	 law	 degrees	 from	 the	 Ivy
League,	 governors,	 and	 others—fervently	 and	 doggedly	 warning	 the	 nation
about	voter	 fraud,	voter	 fraud,	voter	 fraud.	The	credibility	of	 those	accusations
was	amplified	by	newscasts	that,	initially,	did	not	question	the	assertions	of	voter
fraud	but	simply	reported	them.84



And,	finally,	the	third	factor	is	that	the	response,	given	the	depth	of	the	threat,
seemed	measured,	 reasonable,	 and	 commonsensical.	 This	 is	why	 the	 Supreme
Court	 in	 the	Crawford	 v.	 Marion	 County	 Election	 Board	 case	 was	 mystified
about	 why	 having	 to	 show	 an	 ID	 would	 be	 a	 problem.	 This	 is	 what	 allowed
Kansas	 secretary	 of	 state	Kris	Kobach	 to	 quip,	 “I	 don’t	 think	 it’s	 a	 burden	 to
reach	into	one’s	wallet	or	one’s	purse	and	pull	out	a	photo	ID.”85	Virginia	state
senator	 Mark	 Obenshain	 was	 equally	 dismissive.	 “There’s	 only	 one	 class	 of
people	 who	 are	 going	 to	 be	 discouraged	 from	 voting,”	 he	 said,	 “and	 that’s
fraudulent	voters.”86

Those	 factors	 of	 assumed	 criminality,	 presumed	 respectability,	 and
commonsense	 reasonableness	 provided	 ample	 cover	 for	 state	 after	 state	 after
state	to	systematically	target	and	disfranchise	millions	of	American	citizens.

In	2011,	Alabama	passed	a	photo	ID	law	but	never	sought	preclearance	from
the	 Department	 of	 Justice.	 In	 crafting	 this	 legislation,	 the	 state	 tossed	 out
HAVA’s	range	of	valid	identification	such	as	a	utility	bill	or	social	security	card
and	 homed	 in	 on	 only	 certain	 types	 of	 government-issued	 photo	 ID,	 which,
disproportionately,	 African	 Americans	 and	 the	 poor	 did	 not	 have.	 Without
preclearance,	 though,	 the	 law	 lay	 dormant	 for	 years.	 After	 the	 2013	 Shelby
County	v.	Holder	 decision,	however,	Alabama	attorney	general	Luther	Strange
announced	 that	 in	2014	“the	photo	voter	 ID	 law	…	can	go	 ahead	without	 any
additional	hoop	jumping	by	the	state.”87

Citizens,	 however,	 were	 now	 going	 to	 have	 to	 run	 an	 obstacle	 course	 to
acquire	the	appropriate	identification	to	vote.	Alabama,	for	example,	refused	to
accept	public	housing	ID,	although	this	clearly	is	government-issued	and,	as	the
LDF	explained,	“for	many	people	of	color	[it]	 is	 their	only	form	of	ID.”88	This
refusal	 is	despite—or,	 rather,	because	of—the	racialized	poverty	 that	has	made
Alabama	one	of	the	poorest	states	in	the	nation.	Nearly	34	percent	of	Hispanics
and	31	percent	of	blacks	live	below	the	poverty	line,	compared	with	14	percent
of	 whites	 in	 the	 state.	Moreover,	 in	 nine	 of	 the	 Black	 Belt	 counties,	 those	 in
poverty	 exceeded	 the	 state	 average	 and	 echoed	 the	 impoverished	 conditions
found	during	the	Great	Depression:	Barbour	(32	percent),	Macon	(32.2	percent),
Sumter	 (33.2	 percent),	Wilcox	 (33.2	 percent),	 Dallas	 (34.6	 percent),	 Lowndes
(35.2	 percent),	 Greene	 (37.7	 percent),	 Bullock	 (39.6	 percent),	 and	 Perry	 (40
percent).89

In	the	midst	of	this	grinding	poverty	and	the	rejection	of	public	housing	IDs
to	vote,	Governor	Robert	Bentley,	upon	the	suggestion	of	his	mistress	and	aide,



Rebekah	 Mason,	 then	 “closed	 31	 driver’s	 license	 offices	 in	 mostly	 black
counties.”	He	 used	 the	 excuse	 that	 fiscal	 exigencies	 required	 paring	 down	 the
number	of	DMVs.	But	the	“closures	were	estimated	to	save	around	$200,000,	an
extremely	 small	 savings	 in	 a	General	 Fund	 that	 typically	 has	 annual	 shortfalls
ranging	from	$100	million	to	$200	million.”90

While	 the	 financial	 savings	were	meager,	 the	 impact	on	access	 to	 the	ballot
box	 was	 profound.	 A	 study	 by	 the	 NAACP	 Legal	 Defense	 Fund	 found	 that
“more	than	100,000	registered	voters	in	Alabama	can’t	vote	because	they	don’t
have	the	photo	identification	required	by	the	state.”	Further	analysis	showed	that
most	 of	 the	 disfranchised	 were	 poor,	 making	 less	 than	 ten	 thousand	 dollars	 a
year,	and	were	black	or	Latino.91	With	no	viable	public	transportation,	no	access
to	vehicles,	 and	 the	closest	DMV	sometimes	nearly	 fifty	miles	away	and	open
for	only	a	few	days	a	month,	many	Black	Belt	county	residents	were	simply	and
completely	disfranchised.	U.S.	 attorney	general	Eric	Holder	 slammed	voter	 ID
as	 nothing	 but	 “a	 poll	 tax.”	Legal	 scholars	 called	 it	 “a	 financial	 barrier	 to	 the
ballot	box.”92	The	Alabama	secretary	of	state’s	office,	though,	brushed	aside	the
criticisms	 although	 its	 staff	 calculated	 that	 five	 times	 as	 many	 as	 the	 LDF
estimate,	 nearly	 five	 hundred	 thousand	 Alabamians,	 “would	 be	 blocked	 from
voting	under	the	new	photo	ID	law.”93

As	if	reading	from	the	ALEC	playbook,	North	Carolina	instituted	“America’s
worst	voter	suppression	law.”94	Driving	that	decision	was	the	grim	reality	for	the
Republicans	that	in	the	twenty-first	century,	African	American	voter	registration
had	 increased	 by	 51.1	 percent	 in	 the	 state	 and	 blacks	 also	 had	 a	 higher	 voter
turnout	“rate	than	white	registered	voters	in	both	the	2008	and	2012	presidential
elections.”95	Republican	legislators,	 therefore,	gathered	the	data	on	the	types	of
identification	 blacks	 had	 and	 didn’t	 have,	 then	 tailored	 the	 list	 of	 vote-worthy
IDs	to	favor	whites.	Their	actions	were	so	brazen	that	the	federal	court	ruled	that
the	law	was	targeted	at	African	Americans	“with	almost	surgical	precision.”	The
Fourth	 Circuit	 also	 blasted	 North	 Carolina’s	 voter	 identification	 legislation	 as
designed	to	“impose	cures	for	problems	that	did	not	exist.”	Indeed,	Judge	Diana
Gribbon	Motz	wrote	that	all	North	Carolina’s	claims	about	the	dangers	of	voter
fraud	“cannot	and	do	not	conceal	the	state’s	true	motivation.”	The	law	not	only
has	a	discriminatory	impact;	it	has	“a	discriminatory	intent.”96

Just	as	North	Carolina	was	concerned	about	how	to	stanch	the	growing	voter
turnout	 rate	 of	African	Americans,	Texas	 lawmakers	 also	 set	 out	 to	 neutralize
the	sizable	demographic	shift	in	their	state.	With	more	than	80	percent	of	Texas



urbanized,	 and	Dallas	 now	a	Democratic	 stronghold,	Houston	overwhelmingly
minority,	and	San	Antonio	as	well,	 it	was	clear	 that	 the	burgeoning	Latino	and
African	American	population	had	 the	ability	 to	 turn	a	 red	state	not	 just	purple,
but	blue.97

Texas’s	answer	was	S.B.	14,	passed	a	mere	two	hours	after	the	Shelby	County
v.	Holder	decision	came	down.	The	 law	skewed	acceptable	government-issued
photo	IDs	 to	 those	“which	white	people	are	more	 likely	 to	carry,”	such	as	gun
licenses.	 It	made	 driver’s	 licenses	 the	 virtual	 holy	 grail	 of	 IDs	 because	 nearly
one-third	 of	 the	 state’s	 counties,	 including	 some	 of	 those	 that	 are	 heavily
minority,	 do	 not	 have	DMVs.	 Republican	 legislators	 recognized	 that	 it	 would
require	some	citizens	to	travel	up	to	250	miles	round-trip	to	obtain	a	license,	but
the	 lawmakers	 decided	 to	 remove	 language	 from	 S.B.	 14	 that	 would	 have
reimbursed	 those	 who	 had	 to	make	 that	 poll	 tax–like	 trip.	 In	 fact,	 one	 of	 the
state’s	 lawyers	 “brushed	 aside	 geographical	 obstacles	 as	 the	 ‘reality	 to	 life	 of
choosing	to	live	in	that	part	of	Texas.’	”98

The	NAACP	and	 the	LDF,	meanwhile,	 dealt	with	 the	 fact	 that	 six	 hundred
thousand	black,	Latino,	 and	poor	 voters	who	were	 currently	 registered	did	 not
have	the	prerequisite	ID.	And,	even	more	frightening	for	the	future	of	democracy
in	Texas,	an	additional	one	million,	who	had	not	yet	registered,	also	lacked	any
of	 the	 identification	 on	 the	 state’s	 “exceptionally	 narrow”	 list.	 State	 officials,
such	as	Governor	Greg	Abbott,	were	determined	to	keep	it	that	way	and	refused
to	provide	any	tangible	funding	or	resources	to	ameliorate	the	situation.99

Yet	despite	repeated	court	rulings	about	the	discriminatory	impact,	and	most
recently,	 the	 discriminatory	 intent	 of	 the	 legislation,	 Texas,	which	 has	 already
spent	more	than	$3.5	million	and	tweaked	a	bad	bill	to	make	it	worse	by	adding
felony	 penalties,	 is	 determined	 to	make	 voter	 suppression	 the	 law	 of	 its	 land.
Thus,	 whether	 it	 was	 S.B.	 14	 or	 the	 reincarnated	 S.B.	 5,	 Sherrilyn	 Ifill,	 LDF
president	and	director-counsel,	intoned,	“Make	no	mistake:	this	bill	is	old	poison
in	a	new	bottle.”100

The	 goal	 of	 all	 the	 GOP	 voter	 ID	 laws	 is	 to	 reduce	 significantly	 the
demographic	and	political	impact	of	a	growing	share	of	the	American	electorate.
To	diminish	 the	ability	of	blacks,	Latinos,	and	Asians,	as	well	as	 the	poor	and
students	 to	 choose	 government	 representatives	 and	 the	 types	 of	 policies	 they
support.	Unfortunately,	it’s	working.	A	recent	study	shows	that	“the	turnout	gaps
between	white	and	ethnic	minority	voters	are	 far	higher	 in	states	where	people
must	show	ID	during	or	after	voting.”	There	is	a	4.9	percent	gap	between	Latino



and	white	 voters	 in	 states	 that	 do	 not	 require	 an	 ID,	 but	 this	 “leaps	 to	 a	 13.2
percent”	difference	in	states	like	Texas,	North	Carolina,	Georgia,	and	Wisconsin.
For	African	Americans,	 the	gap	“rises	 from	2.9	percent	 to	5.4	percent;	 among
Asians,	the	gap	increases	from	6.5	percent	to	11.5	percent.”101	In	Wisconsin,	8.3
percent	 of	 white	 voters	 who	 were	 surveyed	 said	 they	 were	 “deterred”	 from
voting	 in	 the	 2016	 election	 because	 of	 voter	 ID	 laws;	 that	 number	more	 than
tripled	 for	 African	 Americans	 (27.5	 percent).102	 A	 Government	 Accounting
Office	 report	“suggests	 that	…	 turnout	dropped	among	both	young	people	and
African	Americans	 in	Kansas	 and	 Tennessee	 after	 new	 voter	 ID	 requirements
took	effect.”103	Another	study	posits,	however,	that	it’s	not	the	advent	of	voter	ID
laws	but	the	confusion	over	what	the	correct	identification	is	that	actually	drives
down	voter	 turnout,	especially	among	blacks	and	Latinos.104	This	also	explains
why	states	such	as	Texas,	Georgia,	and	Indiana	have	resisted	mightily	expending
virtually	any	resources	on	voter	education	about	the	new	standards.	Wisconsin,
in	fact,	used	a	federal	court’s	ruling	that	upended	the	state’s	ID	law	to	sow	even
greater	 confusion	 about	 what	 the	 revised	 guidelines,	 post–court	 decision,
actually	were.	The	flat-out	refusal	to	train	the	staff	at	the	Department	of	Motor
Vehicles	 on	 the	 new	 court-ordered	 requirements	 left	 Wisconsinites	 “at	 the
mercy”	of	DMV	employees	who	had	no	idea	about	the	necessary	documents	and
IDs	required	to	vote.	The	state’s	willful	defiance	also	led	to	a	harsh	rebuke	from
the	 judge	who	had	 already	 called	Wisconsin’s	 efforts	 at	 credentialing	 voters	 a
“wretched	 failure”	 because	 of	 the	 disparate	 impact	 on	African	Americans	 and
Hispanics.105	The	results	of	 the	confusion	and	defiance	of	a	 federal	court	order
were	amazingly	predictable,	with	a	precipitous	decline	in	voter	turnout	in	2016,
especially	in	the	overwhelmingly	black,	Democratic	stronghold	of	Milwaukee.

A	Republican	seizure	of	power	based	not	on	the	strength	of	the	party’s	ideas
but	on	massive	disfranchisement	denies	citizens	not	only	their	rights,	but	also	the
“talisman”	of	humanity	that	voting	represents.106	The	lie	of	voter	fraud	breaks	a
World	 War	 II	 veteran	 down	 into	 a	 simple,	 horrifying	 statement:	 “I	 wasn’t	 a
citizen	 no	more.”	 It	 forces	 a	man,	 a	 retired	 engineer	who	was	 instrumental	 in
building	this	nation,	into	facing	a	bitter	truth:	“I	am	not	wanted	in	this	state.”	It
eviscerates	 the	 key	 sense	 of	 self-worth	 in	 a	 disabled	man	who	 has	 to	 pen	 the
painful	words	“My	constitutional	rights	have	been	stripped	from	me.”	It	maligns
thousands	of	African	Americans	who	resiliently	weathered	the	Missouri	cold	and
hours	of	bureaucratic	runarounds	as	nothing	but	criminals	and	frauds.	It	leaves	a
woman	 suffering	 from	 lung	 cancer	 absolutely	 “distraught”	 and	 convinced	 that



“they	 prevented	 us	 from	 voting,”	 because	 none	 of	 her	 IDs	 could	 penetrate
Wisconsin’s	law.	It	shatters	the	dying	wish	of	a	woman	who,	in	her	last	moments
on	 earth,	 wanted	 to	 cast	 a	 vote	 for	 possibly	 the	 first	 woman	 president	 of	 the
United	States.	But	an	expired	driver’s	license	meant	none	of	that	was	to	be.107



	

Three

Voter	Roll	Purge

The	story	read	like	something	straight	out	of	Stalinist	Russia.	But	 this	casualty
list	was	in	the	United	States	in	the	twenty-first	century.	Virginia:	41,637	purged.1
Florida:	182,000	purged.2	 Indiana:	481,235	purged.3	Georgia:	591,549	purged.4
Ohio:	 two	million	 purged.5	With	 the	 flick	 of	 a	 bureaucratic	 wrist,	 millions	 of
Americans—veterans,	 congressional	 representatives,	 judges,	 county	 officials,
and	most	 decidedly	minorities—were	 erased.6	 To	 be	 clear,	 they	 still	 had	 their
lives,	but	in	the	course	of	simply	trying	to	cast	a	ballot,	they	soon	learned	that	as
far	as	the	government	was	concerned,	they	did	not	exist.	They	were	electorally
dead.	Their	very	right	 to	vote	had	disappeared	 into	 the	black	hole	of	voter	 roll
purges,	Interstate	Crosscheck,	and	felony	disfranchisement.	Some	of	the	walking
dead	were	viscerally	“angry.”7	Others	 fumed,	“This	 is	 screwed	up!”8	Most	 felt
“like	an	outcast,”	“empty	and	unimportant,”	and	one	man	was	actually	reduced
to	 “crying	 right	 there	 in	 the	 county	 elections	 office.”9	 These	 were	 the	 latest
casualties	in	the	war	on	democracy.

They	had	been	eliminated	by	a	GOP	deftly	wielding	a	 law	that	had	actually
been	designed	to	broaden	access	 to	 the	polls.	The	modern-day	version	of	voter
purging	 began	 in	 the	 aftermath	 of	 a	 dismal	 election.	 The	 1988	 presidential
contest	between	Democrat	Michael	Dukakis	and	Republican	George	H.	W.	Bush
not	only	brought	out	the	racial	dog	whistle	skills	of	GOP	strategist	Lee	Atwater,
who	 crafted	 the	 infamous	Willie	Horton	 ad,	 but	 it	 also	 resulted	 in	 one	 of	 the
lowest	 voter-turnout	 rates	 since	 1924.	Barely	 50	 percent	 of	 age-eligible	 adults
cast	 a	 ballot.	 Columbia	 University	 professor	 Richard	 Cloward	 identified	 the
culprit.	“When	there’s	no	organizing	structures	to	help	people	get	registered,	the



voter	registration	barriers	 just	sort	of	gradually	erode	the	electorate.”10	 In	some
counties	in	Mississippi,	for	example,	the	only	place	to	register	to	vote	was	in	the
clerk’s	 office	 during	 traditional	 business	 hours.	 In	 other	 locales,	 such	 as
Indianapolis,	voter	registration	drives	were	hampered	by	a	“rule”	that	doled	out	a
maximum	of	twenty-five	forms	to	each	volunteer.	Limited	access	to	registration
had	 a	 visible	 and	 disparate	 impact	 on	 the	 electorate.	According	 to	 a	 report	 by
Demos,	a	progressive	think	tank,	while	top	income	brackets	achieved	more	than
80	percent	voter	registration	rates,	“from	1972	to	1992,	voter	registration	among
the	 lowest	 income	 quintile	 saw	 a	 nearly	 18	 percentage	 point	 drop—from	61.2
percent	in	1972	to	43.5	percent	in	1992.”11

Congress,	 therefore,	 passed	 the	 National	 Voter	 Registration	 Act	 (NVRA),
also	known	as	the	Motor	Voter	law,	in	1993.12	The	statute’s	opening	preamble	is
clear.	 The	 right	 to	 vote	 “is	 a	 fundamental	 right.”	 And,	 it	 is	 “the	 duty	 of	 the
Federal,	State,	and	local	government	to	promote	the	exercise	of	that	right.”	This
obligation	 requires	 paying	 particular	 attention	 to	 “discriminatory	 and	 unfair
registration	 laws	 and	 procedures”	 that	 “disproportionately	 harm	 voter
participation	 by	 various	 groups,	 including	 racial	minorities.”13	As	 a	 result,	 the
NVRA	 expanded	 the	 venues	 for	 and	 standardized	 the	 process	 of	 registration.
Now	 citizens	 could	 register	 at	 the	 Department	 of	 Motor	 Vehicles	 and	 public
assistance	and	disability	offices,	 as	well	 as	 through	 the	mail	with	a	brand-new
standardized	federal	form.14

As	important	as	this	was—indeed,	the	number	of	registered	voters	increased
by	more	 than	3.3	million	 in	 just	 a	 few	years—the	 lag	 time	between	 the	 initial
“concern”	in	1988	and	the	passage	of	the	law	in	1993	was	significant.15	During
the	negotiations,	Republicans	at	first	stalled,	and	then	demanded	a	quid	pro	quo
for	increasing	access	to	the	ballot	box.	They	insisted	that	the	law	had	to	require
routine	maintenance,	scrubbing	even,	of	 the	voter	rolls.	This	would	ensure	 that
people	who	had	moved	out	of	the	district	or	state	and	those	who	had	died	were
no	longer	listed	as	eligible	voters.	It	all	sounded	so	reasonable	and	so	mundane.
Except	 it	 wasn’t.	 That	 innocuous	 language—just	 like	 Kit	 Bond’s	 demand	 to
insert	a	requirement	for	voter	IDs	into	the	Help	America	Vote	Act—became	yet
another	weapon	in	the	Republicans’	arsenal	 to	disfranchise	as	many	citizens	as
possible.

What	 the	 law	 requires	 and	 how	 it	 has	 been	 implemented	 are	 two	 different
things.	 The	 NVRA	 mandates	 that	 election	 officials	 update	 the	 voter	 rolls
regularly.	There	are,	however,	strict	guidelines	about	who	is	removed,	how	that



is	 accomplished,	 and	 why.16	 And	 on	 each	 of	 these	 parameters,	 the	 GOP	 has
violated	not	only	the	spirit	of	the	law	but	the	letter	as	well.	The	NVRA	outlines
that	 officials	 can	 remove	 someone	 from	 the	 roll	 of	 eligible	 voters	 if	 he	or	 she
requests	 it;	 has	 had	 a	 name	 change	 and	 didn’t	 notify	 authorities	within	 ninety
days;	dies;	is	convicted	of	a	felony	that	under	state	law	renders	them	ineligible	to
vote;	“has	moved	outside	the	county	of	registration	or	has	registered	to	vote	in
another	 jurisdiction”;	 and	 after	 that	 does	 not	 respond	 to	 a	 follow-up	 inquiry,
usually	 a	mailing,	 from	election	 officials	 concerning	 a	 change	 in	 status.	Then,
and	only	then,	is	the	process	of	purging	supposed	to	begin.17

In	other	words,	the	trip	wire	is	a	two-step	process	triggered	first	by	a	change
in	 status	 of	 the	 voter	 (name	 change,	 felony	 conviction,	move)	 and	 then	 by	 an
inquiry	from	a	state	election	official	about	his	or	her	continued	eligibility	to	vote
in	 that	 jurisdiction.	 Unfortunately,	 far	 too	 many	 secretaries	 of	 state	 have
bypassed	 this	 carefully	 laid-out	 two-step	 process,	 ignored	 a	 change	 in	 status,
and,	instead,	used	one	specific	criterion	(non-voting)	that	is	expressly	forbidden
in	the	NVRA	to	wipe	out	otherwise	eligible	voters.	The	point	of	this	illegal	tactic
is	 to	cull	 the	electorate	of	millions	of	citizens,	most	of	whom	are	young,	poor,
and/or	 minorities,	 who	 statistically	 do	 not	 vote	 for	 Republicans	 and	 whose
voting	 activities	 are	 often	 sporadic.	 Despite	 the	 targeting	 of	 key	 demographic
groups,	 this	 wide-scale	 purging	 remains	 virtually	 undercover.	 It	 is	 effective,
“powerful,”	and	“dangerous	precisely	because	it	is	easy	to	justify	to	the	public	in
the	name	of	‘keeping	our	voter	rolls	up	to	date.’	”18

Ohio	has	been	in	the	forefront	with	this	lethal	maneuver.	In	fact,	no	state	has
been	more	 aggressive	 or	more	 consistent	 in	 attacking	 the	 heart	 of	 the	NVRA.
From	2011	to	2016,	Secretary	of	State	Jon	Husted	has	wiped	two	million	people
from	 the	 state’s	 list	 of	 registered	 voters.	Most	 important,	 1.2	million	 of	 those
have	been	eliminated	solely	because	they	voted	infrequently.19	Yet	the	NVRA	is
crystal	clear:	people	cannot	be	struck	from	the	registration	rolls	simply	because
they	did	not	vote	in	a	few	federal	elections.20

Nonetheless,	 that	 is	 exactly	what	 happened	 to	 software	 engineer	 and	Navy
veteran	 Larry	 Harmon.	 In	 2008,	 he	 eagerly	 voted	 in	 a	 historic	 presidential
election.	Four	years	 later,	however,	Harmon	sat	out	because	he	was	 somewhat
disenchanted	with	President	Barack	Obama	and	partially	swayed	by	Republican
challenger	Mitt	Romney’s	platform.	Unable	to	choose,	he	deliberately	chose	not
to	 vote.	 When	 the	 2014	 midterm	 elections	 came	 around,	 Harmon	 was	 not
impressed	with	 any	 of	 the	 candidates	 for	 Congress	 and,	 therefore,	 just	 stayed



home.	But	in	2015,	with	a	local	initiative	concerning	legalized	marijuana	on	the
ballot,	he	wanted	his	voice	to	be	heard	and	went	to	the	polling	place.	There	he
received	a	rude	awakening.	To	the	State	of	Ohio,	this	veteran,	this	taxpayer,	this
citizen	did	not	exist.	At	 least	not	at	 the	ballot	box.	When	he	stepped	up	 to	 the
table	to	show	his	ID,	poll	workers	told	him	that	he	“could	not	vote.”	He	wasn’t
registered.	At	first,	Harmon	“felt	embarrassed	and	stupid,”	then	it	began	to	sink
in	 and	he	became	 “madder”	 and	madder.	How	could	he	 simply	be	 erased	 like
that?	“I’m	a	veteran,	my	father’s	a	veteran,	my	grandfather’s	a	veteran,”	he	said,
stewing;	we	fought	“for	 the	country	…	now	they	aren’t	giving	me	my	right	 to
vote,	 the	 most	 fundamental	 right	 I	 have?	 I	 just	 can’t	 believe	 it.”	 As	 he	 dug
deeper,	as	he	 learned	 that	 the	sheer	constitutionally	protected	act	of	not	voting
had	just	cost	him	his	right	to	vote,	he	became	more	infuriated.	It	turns	out	that	in
1994,	 Ohio	 had	 “updated	 its	 elections	 law	 to	 add	 what	 is	 known	 as	 a
‘supplemental	process’	”	to	the	NVRA.	That	means	that	“voters	may	be	purged
from	 the	 rolls	 after	 six	 years	 just	 because	 they	 didn’t	 vote—even	 if	 they	 are
otherwise	 eligible.”	Ohio,	 in	 other	words,	 had	 flipped	 federal	 law	on	 its	 head.
“I’ve	been	paying	my	taxes,	paying	my	property	 taxes,	 registering	my	car,”	he
said.	“All	the	data	was	there	for	(election	officials)	to	know”	that	he	still	lived	in
the	same	house,	on	the	same	block,	in	the	same	jurisdiction.	He	had	not	moved.
Nor	 had	 he	 changed	 his	 name.	 He	 was	 Larry	 Harmon	 in	 2008.	 He	 remained
Larry	Harmon	 in	 2015.	And	 he	 clearly	 had	 not	 died.	 In	 short,	 not	 one	 of	 the
federal	law’s	requirements	for	the	secretary	of	state	to	remove	him	from	the	rolls
had	occurred.	He	simply	had	not	voted	in	two	federal	elections.21	But,	in	Ohio,
despite	the	NVRA,	apparently	that	was	all	it	took.

Jon	 Husted	 argued	 that	 his	 office	 met	 its	 statutory	 obligations	 and	 mailed
postcards	 to	 Harmon	 and	millions	 like	 him	 alerting	 them	 that	 if	 they	 did	 not
respond	within	thirty	days,	the	process	of	removal	would	begin.	“If	this	is	really
[an]	 important	 thing	 to	you	 in	your	 life,	 voting,”	 the	 secretary	of	 state	 chided,
“you	probably	would	have	done	so	within	a	six-year	period.”22	That	argument,
however,	misses	 the	basic	point:	 failure	 to	vote	 is	not	a	 legal,	viable	 reason	 to
purge	someone	from	the	voter	rolls.

Besides	 its	 sheer	 illegality,	 Ohio’s	 method	 had	 another	 fatal	 flaw:	 mailing
postcards	 crammed	with	 fine	 print	 is	 fraught	 with	 discriminatory	 impact.	 The
Census	 Bureau,	 for	 example,	 uncovered	 that	 when	 it	 sends	 out	 mail,	 “white
voters	 are	 21	 percent	more	 likely	 than	 blacks	 or	Hispanics	 to	 respond	 to	 their
official	requests;	homeowners	are	32	percent	more	likely	to	respond	than	renters;



and	 the	 young	 are	 74	 percent	 less	 likely	 than	 the	 old	 to	 respond.”23	 Thus,	 the
differential	 response	 rates	 for	Husted’s	mailings	 translate	 into	 disproportionate
purges	 in	 key	 neighborhoods	 of	 Cleveland,	 Columbus,	 and	 Cincinnati—areas
that	are	overwhelmingly	minority	and	composed	of	renters	and	young	adults.	In
Cleveland,	for	example,	whites	make	up	only	34.5	percent	of	the	residents	while
50.1	 percent	 of	 the	 city’s	 residents	 are	 black	 and	 10.5	 percent	 are	Hispanic.24
Moreover,	nearly	60	percent	of	homes	 in	 the	city	are	 rented,	not	owned.25	 It	 is
also	a	 town	where	69	percent	of	 the	voters	went	for	Obama	in	2012.	By	2016,
however,	the	percentage	of	Democratic	voters	had	dropped	to	66	percent,	while
the	Republican	share	stayed	virtually	the	same.26	That	little	bit	of	magic	might	be
explained	by	the	fact	that	“voters	in	neighborhoods	that	backed	Obama	by	more
than	60	percent	in	2012”	had	more	than	twice	as	many	registered	voters	purged
“for	 inactivity”	 than	“neighborhoods	where	Obama	got	 less	 than	40	percent	of
the	vote.”27	Indeed,	more	than	one-fourth	of	the	two	hundred	thousand	Ohioans
Husted	 purged	 from	 the	 voter	 rolls	 in	 2015	 were	 in	 Cuyahoga	 County	 alone,
where	Cleveland	is	located.28

Moreover,	despite	Husted’s	insistence	on	personal	responsibility,	the	question
of	 showing	 up	 regularly	 to	 vote	 is	 not	 solely	 an	 individual	 choice.	 For	 years,
Ohio	 has	 taken	 an	 active	 role	 in	 culling	 the	 electorate	 and	 dissuading	 citizens
from	voting	 (or	even	having	 those	votes	count).	Secretary	of	State	Husted	and
his	 Republican	 predecessor	Kenneth	 Blackwell	 have,	 for	 example,	 limited	 the
number	 of	 polling	 stations	 for	 early	 voting	 in	 urban	 areas,	 thus	 creating
untenable	 four-to-five-hour	 wait	 times	 in	 cities.	 These	 election	 officials	 have
also	tossed	tens	of	thousands	of	absentee	ballots,	supposedly	because	they	were
cast	 on	 incorrect	 paper	 stock	 or	 had	 a	 spelling	 error.29	 And,	 in	 a	 deposition,
Husted’s	 top	 aide	 admitted	 that	 these	 so-called	 enforcement	 activities	 were
actually	targeted	at	the	cities,	while	“white	rural	areas	went	nearly	untouched.”30
In	essence,	the	state	has	set	up	the	equivalence	of	the	old	literacy	tests,	in	which
those	Jim	Crow	states	ensured	that	many	of	their	citizens	could	not	get	a	decent
education	and	then	turned	around	and	required	literacy	to	vote.	Similarly,	Ohio
has	set	up	a	system	whereby	 it	blocks	American	citizens	 from	voting	and	 then
purges	them	from	the	rolls	…	for	not	voting.

Ohio	is	not	alone.	Georgia	and	its	secretary	of	state,	Brian	Kemp,	have	also
mastered	the	art	of	the	purge.	Georgia	has	been	so	good	at	it,	in	fact,	that	even	as
its	population	climbed,	 its	number	of	 registered	voters	 since	2012	has	 actually
dropped.31	 Kemp,	 it	 turns	 out,	 is	 a	 voter-suppression	 warrior	 who	 wears	 his



triumphs	 in	 fighting	 nonexistent	 voter-impersonation	 fraud	 as	 a	 fundraising
badge	of	honor	while,	all	along,	his	“actions	have	undermined	voting	systems,
election	 security	 and	 democracy	 in	 general.”32	He	 has	 displayed	 a	 tendency	 to
consistently	 err	 on	 the	 side	 of	 disfranchisement:	 such	 as	 “when	 his	 office	 lost
voter	registrations	for	40,000	Georgians,	the	vast	majority	of	whom	happened	to
be	people	of	color”;	and	when	his	office	leaked	the	social	security	numbers	and
driver’s	 license	 data	 of	 voters	 not	 once	 but	 twice;	 and	 when	 he	 refused	 to
upgrade	the	voting	machines	 throughout	 the	state	 that	had	received	an	F	rating
because	they	were	easily	hackable	and	“haven’t	been	updated	since	2005	and	run
on	 Windows	 2000.”33	 Kemp	 had	 also	 “crusaded	 against”	 and	 “investigated”
voter	 registration	 drives	 by	Asian	Americans	 and	 predominately	 black	 groups.
He	 actually	 launched	 a	 criminal	 inquiry	 into	 the	 registration	 of	 85,000	 new
voters,	 “many	 of	 them	 minorities,”	 but	 “found	 problems	 with	 only	 25	 of	 the
registrants,	 and”	 not	 surprisingly,	 after	 all	 the	 time,	money,	 and	publicity,	 “no
charges	were	 filed.”	Yet	 the	 intimidation	was	real—too	real	and	 too	familiar.34
While	Jim	Crow	Georgia	had	implemented	a	potent	disfranchisement	cocktail	of
literacy	 tests,	 poll	 taxes,	 and	 terrorism	 to	 keep	 the	 voting	 booth	 as	 white	 as
possible,	now,	in	the	twenty-first	century,	James	Crow	Georgia	has	concocted	its
own	witch’s	brew	of	feigned	innocence,	the	elimination	of	a	million	citizens	for
the	 sheer	 act	 of	 not	 voting,	 and	 a	 highly	 unreliable	 and	 therefore	 effective
program	called	Exact	Match.

Georgia’s	perfidy	has	not	gone	unnoticed	and	has	resulted	in	an	onslaught	of
lawsuits	 from	 the	 NAACP,	 the	 ACLU,	 and	 the	 League	 of	 Women	 Voters.
Kemp’s	response,	however,	has	been	Orwellian.	Confronted	with	732,800	voters
who,	between	October	2012	and	November	2014,	had	 their	“registration	status
canceled	‘due	to	failure	to	vote’	”	and	then	the	591,548	who	were	wiped	off	the
rolls	 just	 two	 years	 later,	 Candice	 Broce,	 a	 spokeswoman	 for	 Kemp’s	 office,
took	 umbrage	 at	 the	 charge	 and	 explained	 that	 the	 “secretary	 of	 state’s	 office
does	not	‘purge’	any	voters.”	That’s	just	not	a	word	that	his	office	was	willing	to
use.	 Instead,	 his	 staff	 explained,	 in	 language	 that	 the	 public	 would	 find
reassuring,	the	elimination	of	more	than	one	million	citizens	from	the	rolls	was
nothing	more	than	“voter	list	maintenance	…	to	safeguard	…	the	integrity	of	the
ballot	 box	…	 and	 prevent	 fraud	 and	 ensure	 that	 all	 votes	 are	 cast	 by	 eligible
Georgia	voters.”35	Kemp’s	specter	of	waves	of	people	impersonating	the	dead	to
cast	ballots	in	Georgia	has	been	disproved	repeatedly.	Political	scientists	M.	V.
Hood	III	from	the	University	of	Georgia	and	William	Gillespie	from	Kennesaw



State	 University	 concluded	 that	 “after	 examining	 approximately	 2.1	 million
votes	cast	during	the	2006	general	election	in	Georgia,	we	find	no	evidence	that
election	 fraud	was	 committed	 under	 the	 auspices	 of	 deceased	 registrants.”36	A
decade	later,	as	the	Washington	Post	reported,	despite	all	the	baying	at	the	moon,
there	 were	 no	 cases	 prosecuted	 in	 Georgia	 for	 voter	 impersonation	 fraud.37
Kemp,	however,	did	not	hesitate	 to	 raise	 the	bogeyman	of	voter	 fraud	 to	mask
the	state’s	voter	suppression	efforts.

The	subterfuge	continued	as	the	secretary	of	state	explained	the	rationale	for
wiping	more	than	one	million	citizens	from	the	rolls.	Kemp	argued	that	he	was
merely	following	state	law	and	that	the	catalyst	for	removal	was	simply	that	the
voter	had	had	no	contact	with	election	officials	over	a	span	of	seven	years,	not,
as	his	critics	charged,	because	of	non-voting.	The	hocus-pocus	in	that	statement
is	obvious.	If	a	citizen	doesn’t	move	and	doesn’t	change	his	or	her	name,	there	is
absolutely	 no	 reason	 to	 contact	 the	 secretary	 of	 state’s	 office.	 None.	 It	 is	 not
about	changes	of	addresses	or	even	name	changes;	it’s	realizing	that	minorities,
the	poor,	and	the	young	are	less	likely	to	vote	than	affluent	whites	are.38	Just	as
the	Mississippi	Plan	in	the	1890s	used	the	poll	tax	to	identify	the	characteristics
of	those	the	state	did	not	want	to	vote,	Georgia’s	twist	of	the	law	does	something
similar.

Even	when	 they	do	vote,	 the	poor,	minorities,	 and	 the	young	are	also	more
likely	to	move,	to	be	more	transient	than	the	typical	Republican	voter.	“I’ve	had
enough	 of	 that,”	 declared	 one	woman	who	 received	Kemp’s	 pre-purge	 notice.
No	 one	 is	 arguing	 that	 voter	 rolls	 shouldn’t	 be	 updated,	 she	 declared,	 but	 she
moved	 to	a	home	 in	 the	 same	county,	 in	 the	 same	voting	 jurisdiction.	Kemp’s
notice,	therefore,	felt	like	harassment.	It	felt	like	the	first	step	to	kicking	her	off
the	rolls.39	Yet	the	NVRA	is	as	clear	on	this	point	as	it	is	about	non-voting.	If	a
“registrant	 who	 has	 moved	 from	 an	 address	 in	 the	 area	 covered	 by	 a	 polling
place	to	an	address	in	the	same	area,”	he	or	she	“shall	be	permitted	to	vote	at	that
polling	place	upon	oral	or	written	affirmation	by	the	registrant	of	the	change	of
address	 before	 an	 election	 official	 at	 that	 polling	 place.”	That	 is	 to	 say,	 under
these	circumstances,	there	should	never	be	a	purge	notice	or	its	attendant	threat.
Instead,	the	citizen	simply	informs	the	election	official	of	the	new	address	when
he	or	she	goes	to	vote.40	That’s	the	law.	Except	in	Georgia.

Francys	 Johnson,	 the	 former	 president	 of	 the	 Georgia	 NAACP,	 who	 was
known	for	bringing	“street	heat	and	legal	teeth”	into	the	voting	rights	battles	in
the	state,	branded	Kemp’s	maneuvers	as	designed	for	no	other	purpose	than	“to



close	opportunities	for	Georgians	to	be	able	to	exercise	the	right	to	vote.”41	The
monstrous	little	program	named	Exact	Match	did	just	that.

In	March	2007,	using	the	specter	of	voter	fraud	and	the	cover	of	the	NVRA’s
requirement	 for	 voter	 roll	maintenance,	 Georgia	 insisted	 that	 the	 names	 in	 its
voter	registration	database	match	those	in	the	Department	of	Motor	Vehicles	in
every	way.	Jon	Greenbaum,	an	attorney	with	the	Lawyers’	Committee	for	Civil
Rights,	 knew	 instinctively	 that	 the	 state	was	 “going	 out	 of	 its	 way	 to	 look	 to
purge	 voters.”42	 Though	 it	 didn’t	 necessarily	 appear	 so	 initially,	 at	 least	 two
problems	with	the	Exact	Match	plan	indicated	that	this	was	the	goal.	First,	at	the
time,	 Georgia	 was	 under	 the	 preclearance	 provision	 of	 the	 VRA	 and	 hadn’t
bothered	to	ask	the	Department	of	Justice	for	approval.	Yet	because	the	counsel
to	the	head	of	the	Civil	Rights	Division,	Hans	von	Spakovsky,	was	a	George	W.
Bush	appointee	who,	over	the	strenuous	objections	of	the	career	attorneys	at	the
DOJ,	had	already	approved	Georgia’s	voter	ID	law,	the	state	rightfully	assumed
that	 it	 had	 little	 to	 fear.	 Second,	 the	 databases	 of	 the	 DMV	 and	 secretary	 of
state’s	 offices	were	 fraught	 with	 errors—a	missing	 “e”	 in	 the	 name	Carole,	 a
hyphen	where	 one	was	 not	 supposed	 to	 be,	 an	 errant	 “y”	 instead	 of	 an	 “i”	 in
Nicki,	or	any	of	the	other	numerous	typographical	errors	that	can	happen	when
two	 large	 bureaucracies	 are	 processing	millions	 of	 applications.	All	 this	 had	 a
horrific	effect	on	voter	registration,	especially	for	minorities.	African	Americans,
who	were	 one-third	 of	 the	 applicants,	 accounted	 for	 64	 percent	 of	 the	 tens	 of
thousands	 of	 voter	 registrations	 that	 Georgia’s	 secretary	 of	 state	 canceled	 or
“placed	 in	 ‘pending	 status’	 for	 data	 mismatches	 between	 2013	 and	 2016.
Meanwhile,	“Asian-Americans	and	Latinos	were	more	than	six	times	as	likely	as
white	voters	to	have	their	applications	halted.”43

The	 devastation	 of	 Georgia’s	 Exact	 Match	 was	 amplified	 in	 nearly	 thirty
states	by	the	Interstate	Crosscheck	program.	It	gave	the	illusion	of	being	clean,
clinical,	 efficient,	 and	 fair.	 Its	 implementation	 and	 use	 were	 anything	 but.
Crosscheck	began	 in	 2005	 as	 a	 small,	 regional	 three-state	 endeavor,	 similar	 to
Georgia’s.	In	many	ways,	the	premise	was	the	same:	the	alignment	of	databases
would	be	able	to	flag	fraudulent	voters	and	purge	them	from	the	rolls.	For	a	few
years,	 the	program	limped	along,	virtually	unnoticed.	Then,	a	new	secretary	of
state	took	over	in	Kansas,	and	he	hitched	his	star	and	his	agenda,	which	had	been
nurtured	in	 the	worlds	of	virulent	anti-immigrant,	anti–civil	 rights	conservative
circles	for	decades,	 to	making	Crosscheck	more	robust,	more	pronounced,	and,
frankly,	more	electorally	lethal.



That	man	was	Kris	Kobach.	He	was	a	Harvard	graduate	and	Yale	law	alum,
son	of	 a	Midwestern	Buick	dealership	owner,	who	began	his	 career	 in	George
W.	Bush’s	Department	 of	 Justice	 and	 exuded	 the	 certainty,	 absorbed	 from	his
mentor	 Samuel	 Huntington,	 that	 America	 was	 under	 attack	 from	 brown
immigrants	and	black	voters.	There	was,	as	a	result,	a	zealotry	to	all	of	Kobach’s
work.	He	“has	been	a	key	architect	behind	many	of	 the	nation’s	anti-voter	and
anti-immigration	 policies.”	 At	 the	 DOJ	 in	 2001,	 he	 developed	 a	 database
screening	 program	 to	 identify	Muslims	 as	 terrorist	 threats.	 Though	 thousands
were	deported,	no	terrorists	were	ever	found.	But	Kobach	saw	the	program	as	a
“great	 success.”	After	 he	 left	 the	DOJ,	 he	 eventually	moved	 on	 to	Arizona	 to
help	bolster	the	infamous	“Driving	While	Brown”	anti-immigrant	law	that	made
Maricopa	County’s	Sheriff	Joe	Arpaio	so	notorious.	Riding	on	 the	wave	of	his
reputation	 in	 staunch	 conservative	 circles,	 he	 ran	 for	 office	 in	 Kansas	 and	 in
2010	 successfully	 won	 his	 campaign	 to	 be	 secretary	 of	 state.	 As	 Ari	 Berman
reported,	Kobach	told	the	Kansas	City	Star	that	the	“position	of	secretary	of	state
was	 not	 an	 especially	 glamorous	 one,	 but	 it	 offered	 an	 enormous	 amount	 of
power	 by	 virtue	 of	 its	 authority	 to	 enforce	 state	 voting	 laws,	 particularly	 as
American	elections	were	being	decided	by	increasingly	narrow	margins.”44

Once	he	was	at	the	helm,	Kobach’s	first	electoral	battle	cry	was	a	menacing
thrust	 at	 the	 “massive”	 and	 “pervasive”	 voter	 fraud	 that	 had	 purportedly
engulfed	 Kansas.	 As	 “Exhibit	 A,”	 he	 pointed	 to	 a	 case	 where	 a	 man	 named
Albert	Brewer,	who	had	been	dead	 for	years,	 showed	up	and	voted	 in	 the	 last
primary	election.	Kobach	held	up	this	instance	as	one	of	thousands	lurking	in	the
voter	 rolls,	 skewing	 elections,	 canceling	 out	 the	 legitimate	 votes	 from
hardworking,	 honest	 Americans.	 It	 was	 vintage	 Kobach,	 and	 vintage	 GOP.	 It
was	also	not	true.	Yes,	there	was	an	Albert	Brewer	who	had	died.	And	there	was
one	who	voted.	But	 they	were	 not	 one	 and	 the	 same.	The	Albert	Brewer	who
voted,	Albert	Brewer	Jr.,	was	the	son	of	the	man	who	had	died.	Kobach	hadn’t
even	bothered	to	check	before	he	started	slinging	accusations.45

That	kind	of	deliberate	sloppiness	would,	however,	be	his	trademark;	it’s	the
way	he	garners	the	support	necessary	to	wipe	thousands	off	the	rolls	in	Kansas
and	millions	throughout	the	United	States.	In	the	2016	election,	Kobach’s	office,
for	 instance,	 rejected	 more	 ballots	 than	 even	 Florida	 did,	 despite	 Florida’s
population	being	seven	 times	 larger.	That	sledgehammer	approach	makes	clear
that	Kobach’s	goal	 is	not	 to	get	 it	 right.	The	goal	 is	 to	 tilt	 the	electorate	 to	 the
right.	Jason	Kander,	Missouri’s	former	secretary	of	state,	said	that	“Kobach	uses



every	trick	that	he	can	to	make	it	as	hard	as	possible	for	eligible	voters	to	cast	a
ballot—whether	it’s	unconstitutional	legislation,	targeting	immigrants	or	forcing
more	eligible	voters	to	use	provisional	ballots.”46

Kobach,	thus,	helped	draft	a	Kansas	law	based	on	the	lies	of	voter	fraud	and
immigrant	 takeover	 of	 the	 ballot	 box.	 Under	 the	 absolutely	misnamed	 Secure
and	Fair	Elections	(SAFE)	Act,	the	state	required	voters	to	“1)	present	photo	IDs
prior	to	casting	a	ballot,	2)	present	a	full	driver’s	license	number	and	have	their
signatures	verified	in	order	to	absentee	vote	and	3)	provide	proof	of	citizenship
to	 register	 to	 vote.”47	 The	 last	 element,	 which	 could	 be	 satisfied	 with	 a	 birth
certificate	or	a	U.S.	passport,	was	supposed	to	address	Kobach’s	claim	(based	on
a	 roundly	 refuted	 and	 widely	 discredited	 study)	 that	 eighteen	 thousand
noncitizens	 “may	 have	 registered	 to	 vote	 in	 Kansas.”48	 Although,	 as	 one
politician	noted,	 immigrants	don’t	 “com[e]	here	 to	vote	…	They	come	here	 to
work,”	Kobach	insisted	that	they	were	stealing	elections	or,	equally	frightening,
were	more	than	capable	of	doing	so.49	“We	had	margins	of	less	than	10	for	water
commissioner,	school	board	and	mayors,”	Kobach	claimed.	And,	with	eighteen
thousand	 noncitizens	 supposedly	 poised	 to	 usurp	 the	 rights	 of	 Americans,
immigrants	 could	 take	 over	 key	 positions	 in	 government.	 It	 was	 a	 Samuel
Huntington	Clash	 of	 Civilizations	 nightmare.50	 So	Kobach	 sounded	 the	 alarm.
Through	 his	 Captain	 Queeg–like	 hunt	 for	 culprits,	 he	 turned	 Kansas	 upside
down,	 wrangling	 prosecutorial	 power	 from	 the	 legislature,	 but	 found	 only	 a
Peruvian	 immigrant	 who	 was	 actually	 in	 the	 process	 of	 naturalizing	 and
erroneously	 thought	 he	 could	 cast	 a	 ballot.	 One	 lone	 immigrant	 cannot	 and
simply	 does	 not	 convey	 “massive”	 and	 “pervasive.”	 So,	 the	 secretary	 of	 state
billed	it	as	“the	tip	of	the	iceberg.”51

Kobach,	 therefore,	 suspended	 the	 right	 to	 vote	 of	 35,314	 Kansans	 because
they	could	not	produce	“proof	of	U.S.	citizenship.”	More	than	12,000	of	those	he
simply	 purged	 outright	 because	 the	 disparate	 access	 to	 citizenship	 documents
played	 right	 into	Kobach’s	 belief	 about	who	 is	American	 and	who	 is	 not,	 and
thus	 who	 has	 the	 right	 to	 vote.	 He	 “associated	 minority	 voters	 with	 ‘ethnic
cleansing’	…	[in]	a	conspiracy	to	‘replace	American	voters	with	illegal	aliens.’	”
The	U.S.	Commission	on	Civil	Rights	 rightfully	concluded	 that	 the	SAFE	Act
“may	disparately	impact	voters	on	the	basis	of	age,	sex,	disability,	race,	income
level	and	affiliation.”	And,	 the	commission	continued,	what	 it	costs,	especially
for	the	poor,	to	obtain	a	passport	or	a	birth	certificate	is	a	“barrier”	that	amounts
to	 “an	 unconstitutional	 poll	 tax.”	 A	 contemptuous	 Kobach	 sneered	 that	 the



commission’s	report	“is	not	worth	the	paper	that	it	was	written	on.”52	Yet	a	study
by	 the	Brennan	Center	 for	 Justice	 found	 that	 “7	percent	 of	Americans,	mostly
minorities,	 do	 not	 have	 these	 [citizenship]	 documents	 readily	 available.”
Moreover,	 as	 scholar	 Chelsie	 Bright	 explained,	 “it	 is	 unclear	 that	 proof	 of
citizenship	 requirements	 actually	 add	 any	 real	 value	 to	 the	 integrity	 of	 the
election	process.	Federal	law	already	requires	that	individuals	registering	to	vote
affirm	 in	 writing	 that	 they	 are	 a	 U.S.	 citizen.	 Lying	 carries	 serious	 criminal
penalties.	 Further,	 research	 consistently	 finds	 that	 voting	 by	 noncitizens	 is
extremely	rare.”53

The	 ACLU	 sued.	 Kobach’s	 purge	 was	 not	 driven	 by	 any	 exigent	 need	 or
crisis.	 There	was	 no	 threat	 to	 the	 integrity	 of	 the	 ballot	 box.	What	 there	was,
however,	was	Kobach’s	need	to	remove	the	poor	and	minorities	from	the	voting
rolls.	 In	October	2016,	 the	Tenth	Circuit	of	 the	U.S.	Court	of	Appeals	agreed.
Kobach’s	 “theory	 of	 Kansas’	 widespread	 problem	 of	 noncitizens	 voting”	 was
“pure	 speculation”	 with	 “precious	 little	 …	 evidence.”54	 Yet	 Kobach	 was
undeterred;	he	went	on	to	set	up	a	two-tiered	federal/state	registration	form	and
continued	 to	 harangue	 registrants	 for	 proof	 of	 U.S.	 citizenship	 to	 vote	 in	 the
state’s	elections.	One	of	those	registrants	was	ninety-one-year-old	World	War	II
veteran	Marvin	Brown,	who	had	been	around	long	enough	to	remember	the	poll
tax.	When	Kobach	deigned	to	question	whether	“Brown	was	truly	a	citizen,”	the
veteran	found	an	ally	in	the	ACLU	and	went	back	to	court.	There,	U.S.	District
judge	 Julie	 Robinson	 chided	 that	 Kobach	 once	 again	 had	 “scant	 evidence	 of
noncitizen	 voter	 fraud.”55	 Unfazed	 by	 what	 would	 be	 yet	 another	 one	 of	 his
losses	to	the	American	Civil	Liberties	Union,	Kobach	continued	to	work	toward
disfranchising	 as	many	 “threats”	 to	American	 democracy	 as	 he	 could	 find.	 In
fact,	he	had	already	“block[ed]	18,000	motor	voter	applicants	from	registering	to
vote	in	Kansas.”56

His	 most	 devastating	 weapon	 to	 date,	 however,	 has	 been	 Interstate
Crosscheck,	 which	 he	 has	 nurtured	 and	 promoted	 as	 an	 important	 device	 to
eliminate	 voter	 fraud	 from	 the	 American	 political	 landscape.	 The	 program	 is
supposed	 to	root	out	 those	who	are	registered	 to	vote	 in	 two	different	states	as
part	of	“a	national	move	to	bring	more	integrity	to	the	voter	rolls”	and	provide	a
solution	 to	“registration	systems	 [that]	cannot	keep	up	with	a	 society	of	voters
who	 move	 from	 state	 to	 state.”	 It	 works	 through	 an	 alliance	 of	 twenty-seven
states,	which	 sends	voter	 information	 to	Arkansas	 to	upload.	Kobach’s	Kansas
then	pulls	and	runs	the	data	for	every	member	of	the	consortium,	searching	for



comparisons	 “of	 registered	 voters	 to	 weed	 out	 duplicates.”57	 Interstate
Crosscheck,	 which	 by	 2012	 had	 more	 than	 forty-five	 million	 voter	 records,
matches	first,	middle,	and	last	names,	date	of	birth,	last	four	digits	of	the	social
security	number,	 and	 suffix,	 if	 applicable,	 to	 identify	 those	who	may	be	going
from	state	to	state	to	vote,	tainting	election	after	election.58

At	least	 that’s	 the	narrative	Kobach	told	when	he	stumbled	upon	Lincoln	L.
Wilson,	a	sixty-six-year-old	Republican	who	owned	homes	in	both	Kansas	and
Colorado.	Wilson	felt	he	was	well	within	his	rights	to	vote	in	local	elections	in
both	states.	“I’d	vote	for	president	in	one	state,	and	local	issues	in	both	places,”
Wilson	 explained,	 especially	when	 he	 saw	 his	 property	 tax	 bill	 skyrocket	 and
resolved	 that	 there	 would	 be	 no	 taxation	without	 representation.	What	 looked
logical	to	Wilson,	however,	and,	frankly,	not	that	much	of	a	big	deal	to	the	local
prosecutor,	was	a	 red	 flag	 to	Kobach,	who	pursued	charges	against	 the	elderly
man	 with	 a	 vengeance.	 Kobach	 simply	 needed	 to	 make	 an	 example	 of	 him.
Eighteen	months	and	nearly	$50,000	in	legal	fees,	a	$6,000	fine,	$158	in	court
costs,	 and	 a	 guilty	 plea	 to	 three	misdemeanors	 later,	 Kobach	 had	 his	 victory.
Wilson	simmered,	saying,	“Kris	Kobach	came	after	me	for	an	honest	mistake	…
Damn	right,	I’m	upset	…	I’m	a	convicted	man	now.”59

Wilson,	 however,	 was	 in	 many	 ways	 a	 fluke.	 Crosscheck	 is	 such	 a
fundamentally	flawed	database	that	its	“success”	rate	is	actually	an	epic	fail	for
democracy.	Since	the	database’s	launch,	7.2	million	voters	have	been	flagged	as
suspect.	 Based	 on	 the	 individual	 lists	 the	 states	 received	 back	 from	 Kobach,
massive	purges	have	wiped	more	 than	one	million	American	citizens	 from	 the
electoral	 map.	 In	 Virginia,	 for	 example,	 342,556	 names	 were	 immediately
identified	 as	 suspect	 because	 they	 appeared	 to	 be	 registered	 in	 another	 state.
Those	who	were	already	on	an	“inactive	voters”	 list	were	summarily	removed,
“meaning	 a	 stunning	 41,637	 names	were	 ‘canceled’	 from	 voter	 rolls,	 most	 of
them	 just	 before	 Election	 Day”	 in	 November	 2014.	 Texas	 set	 out	 to	 purge
80,000	 voters,	 even	 though	 the	 Crosscheck	 match	 was	 “weak.”	 Only	 a	 court
order,	 prompted	 by	 a	 lawsuit	 from	 a	 man	 the	 system	 had	 marked	 as	 “dead,”
stopped	 the	 process.	 In	 Ohio,	 Crosscheck	 “flagged	 close	 to	 half	 a	 million
voters.”	 North	 Carolina’s	 secretary	 of	 state	 alerted	 the	 Republican-dominated
legislature	that	at	least	35,750	dual	voters	were	stalking	the	rolls.	In	Georgia	and
Washington,	 Crosscheck	 seemed	 to	 identify	 a	 total	 of	 more	 than	 one	 million
unscrupulous	voters.60	In	the	2016	election,	it	was	even	worse,	especially	given
the	slim	popular	vote	margins	that	ultimately	determined	who	won	the	Electoral



College.61	 Arizona	 purged	 almost	 271,000	 voters.	 Michigan	 removed	 nearly
450,000	voters,	and	North	Carolina	managed	to	eliminate	close	to	600,000	from
the	 system.62	The	 staggering	numbers	 fueled	 the	narrative	of	massive,	 rampant
voter	fraud;	of	voter	rolls	so	unkempt	that	the	dead	had	ample	opportunity	to	rise
from	the	grave	and	tilt	an	election.	That,	of	course,	meant	Kobach’s	pet	program
had	successfully	spun	its	web	of	lies,	at	 least,	 in	the	view	from	thirty	thousand
feet.

But	up	close,	neither	the	lists	nor	the	database	could	withstand	scrutiny.	The
problem	is	twofold.	First,	despite	the	hype	and	the	marketing,	the	program	does
not	 actually	 match	 on	 every	 parameter.	 Not	 all	 states	 require	 the	 same
information	that	Crosscheck	uses	to	purge	the	rolls.	Social	security	numbers,	for
example,	 are	 rarely	 used.	 Ohio	 doesn’t	 bother	 with	 a	 person’s	 middle	 name
either.	 Suffixes	 rarely	 make	 it	 in,	 as	 well.	 As	 a	 result,	 it	 believes	 that	 James
Willie	 Brown	 is	 the	 same	 voter	 as	 James	 Arthur	 Brown,	 as	 James	 Clifford
Brown,	 as	 James	 Lynn	 Brown.	 The	 possibility	 for	 error	 is	 exponential.	 In
Georgia	 alone	 there	 are	 nearly	 four	 hundred	 James	 Browns.	 And	 in	 North
Carolina,	 the	 supposedly	 more	 than	 thirty-five	 thousand	 illegal	 voters	 simply
evaporated	when	 the	 state	 hired	 an	 ex-FBI	 agent	 to	 ferret	 them	 out	 and	 bring
them	to	justice.	He	found	“exactly	zero	double	voters	from	the	Crosscheck	list.”
In	 fact,	 researchers	 at	 Stanford,	 Harvard,	 Yale,	 and	 the	 University	 of
Pennsylvania	 discovered	 that	 Crosscheck	 has	 an	 error	 rate	 of	 more	 than	 99
percent.63	 The	 lack	 of	 consistency,	 rigor,	 and	 accuracy	 led	 a	 “shocked”	Mark
Swedlund,	 a	 database	 expert	 whose	 clients	 include	 several	 Fortune	 500
companies,	 to	 dismiss	 Crosscheck’s	 “childish	 methodology.”	 It’s	 too	 error-
prone.	 “God	 forbid,”	 he	 noted,	 if	 “your	 name	 is	 Garcia,	 of	 which	 there	 are
858,000	in	the	U.S.	and	your	name	is	Joseph	or	Jose.	You’re	probably	suspected
of	voting	in	27	states.”64

Crosscheck’s	 overreliance	 on	 a	 handful	 of	 selective	 data	 points,	 therefore,
feeds	 into	 the	 second	major	problem:	 it	 is	 a	program	“infected	with	 racial	 and
ethnic	bias.”65	Minorities	in	America	tend	to	have	common	or	shared	last	names.
If	your	last	name	is	Washington,	for	example,	there	is	an	89	percent	chance	that
you’re	African	American;	Hernandez,	a	94	percent	chance	that	you’re	Hispanic;
Kim,	 a	 95	 percent	 chance	 that	 you’re	 Asian.66	 Similarly,	 Garcia,	 Lee,	 and
Jackson	all	 signal	a	strong	probability	of	being	a	minority	 in	 the	United	States
because	“minorities	are	overrepresented	 in	85	of	100	of	 the	most	common	 last
names.”67	As	 a	 result,	when	Crosscheck	 zeros	 in	on	name	matches,	whites	 are



underrepresented	by	8	percent	on	 the	purge	 lists,	while	African	Americans	are
overrepresented	by	45	percent;	Asian	Americans	by	31	percent,	 and	Hispanics
by	 24	 percent.68	 With	 Crosscheck	 perseverating	 on	 similar	 last	 names,	 it	 has
blasted	 a	 hole	 through	 minority	 voting	 rights.	 Indeed,	 as	 The	 Root	 reported:
“Roughly	14	percent	of	all	black	voters	were	purged	from	databases	under	 the
guise	of	preventing	‘double-voting’	and	‘fraud’.”69

The	depth	of	disfranchisement,	of	wringing	the	right	to	vote	out	of	American
citizens,	 led	 award-winning	 columnist	 Charles	 P.	 Pierce	 to	 conclude	 that
“Kobach	 is	 Jim	 Crow	 walking.”70	 Investigative	 journalist	 Greg	 Palast,	 after
surveying	 the	 racial	 casualties	 in	 Ohio,	 knew	 that	 it	 wasn’t	 just	 Kansas’s
secretary	 of	 state	 but	 an	 entire	GOP	 apparatus	 that	 decided	 the	 “only	way”	 to
win	 an	 election	was	 “by	 stealing	American	 citizens’	 votes.”	 “It’s	 a	 brand-new
Jim	Crow.	Today,	on	Election	Day,	they’re	not	going	to	use	white	sheets	to	keep
away	black	voters.	Today	they’re	using	spreadsheets.”71

Kobach’s	track	record,	therefore,	set	off	alarm	bells	when	he	stepped	out	of	a
meeting	 with	 President-elect	 Donald	 Trump	 carrying	 some	 papers	 that	 were
partially	 visible	 with	 talking	 points	 about	 how	 to	 restrict	 access	 to	 the	 polls
under	the	new	regime.72	Papers,	by	the	way,	that	he	consistently	lied	about	and
refused	 to	produce	until	a	court	order	and	a	 thousand-dollar	 fine	forced	him	to
reveal	that	he	proposed	altering	the	NVRA	to	require	proof	of	citizenship.73	The
fears	were	heightened	 further	by	Trump’s	 fantastical	claim	 that	he	would	have
won	 the	 popular	 vote	 if	 it	 hadn’t	 been	 for	 three	million	 to	 five	million	 illegal
voters.74	Concern	mounted	as	the	president,	who	was	determined	to	prove	his	lie
was	 the	 truth,	 signed	 an	 executive	 order	 creating	 the	 Presidential	 Advisory
Commission	on	Election	Integrity	and	appointed	as	its	chair	Vice	President	Mike
Pence,	who	as	governor	of	 Indiana	had	 the	 state	police	 raid	and	destabilize	an
organization	registering	African	Americans	to	vote,	and	Kris	Kobach	as	its	vice
chair.75	A	New	York	Times	editorial	summed	it	up:	the	“Commission	on	Election
Integrity	…	 is	 a	 sham	 and	 a	 scam	…	 born	 out	 of	 a	marriage	 of	 convenience
between	 conservative	 anti-voter-fraud	 crusaders,	 who	 refuse	 to	 accept	 actual
data,	and	a	president	who	refuses	to	accept	that	he	lost	the	popular	vote	fair	and
square.”76	The	lie	of	voter	fraud	now	had	the	presidential	stamp	of	approval.	It
also	had	additional	federal	funding,	a	presidential	commission,	and	several	key
members	who	were	part	of	a	rogues’	gallery	of	voter	suppressors.77

In	addition	to	Kobach,	Kenneth	Blackwell,	and	Hans	von	Spakovsky,	whose
appointment	was	like	“a	big	middle	finger”	from	Trump	to	minorities,	there	was



J.	Christian	Adams.78	Similar	to	Kobach,	Adams	was	also	in	Bush’s	Department
of	 Justice.	 There	 he	 flipped	 the	Voting	Rights	Act	 on	 its	 head	 and	went	 after
African	Americans	for	supposedly	violating	whites’	right	to	vote.79	He	also	made
it	clear	that	he	deplored	the	NVRA	because,	in	his	view,	“voter	registration	takes
forethought	and	initiative,	something	lacking	in	large	segments	of	the	Democrat
base.”80	Under	the	cover	of	his	organizations,	the	American	Civil	Rights	Union
(ACRU)	 and	 the	 Public	 Interest	 Legal	 Foundation	 (PILF),	 he	 bullied	 and
targeted	minority	and	poor	districts,	and	threatened	lawsuit	after	 lawsuit	unless
they	 purged	 their	 voter	 rolls,	 forcing	 many	 to	 capitulate	 because	 they	 simply
didn’t	 have	 the	 resources	 to	 fight	 him	 in	 court.81	 He	 argued,	 in	 his	 own
Huntington-like	 version	 of	 The	 Clash	 of	 Civilizations,	 that	 the	 “Obama
Administration	 was	 attempting	 to	 ‘import	 populations	 with	 cultural	 and	 legal
traditions	foreign	to	American	traditions,’	and	that	‘noncitizen	voting	helps	 the
left	 win	 elections’—statements,”	 as	 the	 NAACP’s	 Legal	 Defense	 Fund	 chair
Sherrilyn	Ifill	notes,	“with	no	factual	basis	whatsoever.”82

Fully	packed	with	voter	suppression	crusaders,	Trump,	over	the	objections	of
von	Spakovsky,	then	added	a	few	Democrats	for	“window	dressing.”	But	it	soon
became	clear	 that	 their	role	was	to	be	even	less	 than	that.	They	were	 invisible.
The	 Democrats	 on	 the	 commission,	 such	 as	 Maine	 secretary	 of	 state	 Matt
Dunlap,	were	shocked	to	learn	that	 the	Pence	Commission	actually	had	a	staff.
That	 little	 piece	 of	 information	 only	 came	 to	 light	 through	 news	 reports,
however,	because	Ronald	Williams	II,	who	had	previously	worked	for	Adams	at
the	DOJ	and	was	now	identified	by	 the	media	as	working	 for	 the	commission,
was	 arrested	 on	 child	 pornography	 charges.83	 The	 Democrats	 were	 also
blindsided	 by	 the	 commission’s	 request	 for	 data	 that	 was	 sent	 to	 all	 fifty
secretaries	of	state.	In	addition	to	voters’	names,	dates	of	birth,	and	the	last	four
digits	 of	 their	 social	 security	 numbers,	 the	 Pence	 Commission	 wanted	 party
affiliation	and	voting	patterns	for	every	voter	on	the	rolls,	as	well	as	information
on	 any	 felony	 convictions.	 This	 would	 have	 been	 Crosscheck	 on	 anabolic
steroids,	 a	Bane	doing	massive	damage	 to	 the	body	politic	by	heightening	and
spreading	the	flaws	in	Kobach’s	pet	database	across	the	nation.84	The	juiced-up
pounding	 on	 Asian	 Americans,	 African	 Americans,	 and	 those	 with	 Hispanic
surnames	would	have	demolished	 their	voting	 rights	and,	as	much	as	possible,
made	the	electorate	white	again.	This	would	have	been	virtually	assured,	given
the	 ideological,	 anti-black,	 anti-minority,	 anti-immigrant	 bent	 of	 the	 power
center	 on	 the	 Pence	 Commission.	 That	 nationwide	 data	 in	 their	 hands	 spelled



disfranchisement	from	sea	to	shining	sea.
The	backlash	to	the	request	for	voter	information	was	therefore	intense.	There

were	major	concerns	about	privacy,	about	the	security	of	the	database,	about	the
intentions	 of	 the	 commission	 for	 amassing	 this	 data.	 The	 immediate	 response
was	 a	 2,150	 percent	 increase	 in	 citizens	 in	 Denver	 canceling	 their	 voter
registration,	and	there	were	similar	cancelations	 in	Arizona,	Florida,	and	North
Carolina.85	The	other	public	response	to	Kobach	and	the	commissioners	was	as
pointed:	 “You	 are	 all	 about	 voter	 suppression	 to	 rig	 elections	…	you	 are	 evil,
pray	 there	 is	no	hell.”86	Another	concerned	citizen	was	equally	 succinct:	 “This
commission	 is	 a	 sham	 and	 Kris	 Kobach	 has	 been	 put	 on	 it	 expressly	 to
disenfranchise	minority	voters.”87	A	New	Yorker	got	to	the	point,	as	well:	“You
have	no	right	 to	my	voting	record	or	anyone	else’s;	and	 to	use	 it	 to	eventually
suppress	 voting	 is	 unconscionable	 in	 American	 Democracy.”	 And,	 then,	 as	 if
echoing	a	recent	horror	movie,	he	wrote,	“We	saw	what	you	did	in	Kansas	…”88

Even	 Republicans	 seemed	 to	 agree.	 Forty-four	 states,	 including	 Kobach’s
Kansas,	balked	at	the	Pence	Commission’s	data	request.89	Mississippi	planted	its
feet	squarely	on	the	ground	of	states’	rights	and	told	the	commission	“it	could	go
jump	 in	 the	Gulf.”90	 Democrats	 were	 equally	 opposed.	 “This	 is	 a	 coordinated
attempt	to	create	a	national	voter	registration	file	that	would	reside	in	the	White
House	…	We	might	as	well	let	[Russian	President	Vladimir]	Putin	just	get	a	zip
drive	of	every	registered	voter’s	 information	 in	 the	nation,”	Kentucky’s	Alison
Grimes	 remarked,	 alluding	 to	 the	 ongoing	 federal	 investigation	of	whether	 the
Kremlin	sought	to	tip	the	scales	in	the	2016	race	to	Trump.91

The	 concerns	 about	 the	 Pence	 Commission’s	 integrity	 continued	 to	 mount
during	 its	 first	 meeting	 in	 New	 Hampshire.	 Even	 the	 site	 was	 problematic.
Jeffrey	Toobin	 in	 the	New	Yorker	 observed	 that	 the	 “choice	of	 this	 location	 is
characteristic	 of	 the	 incompetence	 and	malevolence	 that	 is	 at	 the	 heart	 of	 the
vote-suppression	 agenda.”92	 Trump	 had	 lied	 about	 thousands	 of	Massachusetts
residents	coming	over	in	buses	and	voting	in	New	Hampshire,	costing	him	and
the	Republican	senate	candidate	the	state	in	the	last	election.	Kobach	buttressed
the	lie	and	then	spun	a	fairy	tale	in	Breitbart	as	if	voter	fraud	were	real.93	It	was
harrowing,	he	wrote.	A	“pivotal,	close	election	was	likely	changed	through	voter
fraud	on	November	8,	2016.”	He	claimed	he	had	“proof”	that	“5,313	people	who
voted	in	New	Hampshire	in	2016	do	not	actually	reside	in	the	state.”94	Yet,	just
like	 the	 18,000	 phantom	 noncitizens	 on	 the	 rolls	 in	 Kansas,	 just	 like	 the
“massive”	 and	 “pervasive”	 evidence	 of	widespread	 voter	 fraud	 that	 has	 yet	 to



appear,	 just	 like	 the	 dead-then-not-so-dead	 Albert	 Brewer,	 who	 rose	 from	 the
grave	and	voted	in	the	primary	election,	Kobach’s	charges	were	once	again,	as
the	New	York	Times	noted,	“baseless	allegations.”	Those	5,300-plus	voters	were
overwhelmingly	college	students,	whose	nine-month	tenure	at	the	state’s	higher
education	 institutions	 made	 them	 in	 2016	 legally	 eligible	 to	 vote	 in	 New
Hampshire.95

In	 addition	 to	 being	 built	 on	 lie	 after	 lie,	 the	 Pence	 Commission’s	 shaky
beginning	 also	 included	getting	hit	with	 eight	 separate	 lawsuits	 for	 violating	 a
range	 of	 federal	 laws	 about	 the	 setup	 and	 operation	 of	 government
commissions.96	 “That	 kind	 of	 recklessness,”	 columnist	 Mark	 Joseph	 Stern
concluded,	“can	only	heighten	the	widespread	suspicion	that	the	commission	is
interested	 in	 something	 other	 than	 ‘election	 integrity.’	 ”97	 The	 suspicion	 was
exacerbated	 by	 the	 selection	 of	 witnesses	 called	 to	 testify	 during	 its	 first
meeting.	 For	 a	 commission	 that,	 according	 to	 the	 vice	 president,	 “had	 no	 pre-
conceived	 notions,”	 its	 initial	 fact-finding	 venture	 featured	 a	 cavalcade	 of
“prominent”	 white	 conservative	 men	 pounding	 on	 the	 “overblown	 charges	 of
voter	 fraud.”98	The	most	controversial	and	 telling	witness,	however,	was	a	gun
researcher,	 John	 Lott	 Jr.,	 who	 advocated	 running	 voters	 through	 the	 same
background-check	 system—mental	 health,	 dishonorable	 military	 discharges,
substance	 abuse	 issues,	 and	 criminal	 history—as	 someone	 purchasing	 a	 gun.
Lott’s	 suggestion	 had	 a	 powerful	 agenda	 behind	 it.	 As	 Pema	 Levy	 and	 Ari
Berman	pointed	out,	such	a	system	would	easily	“deter	people	from	voting	who
are	 distrustful	 of	 law	 enforcement	 and	 want	 to	 stay	 away	 from	 a	 criminal
background	check.”99	One	journalist	noted,	in	fact,	that	Kobach,	von	Spakovsky,
and	 Lott	 “are	 playing	 a	 very	 serious	 game,	 burrowing	 into	 the	 fine	 print	 and
corners	 of	 the	 voting	 process	 to	 find	 and	 exploit	 ways	 to	 rig	 the	 rules.”100
Exploiting	 the	 toxic	 relationship	 between	 law	 enforcement	 and	 African
Americans	 is	one	way,	as	when	Mississippi	and	 then	Florida	posted	sheriffs	at
polling	 places	 to	 reduce	 the	 turnout	 rate.	 Indeed,	 a	 Gallup	 study	 found	 that
“there’s	a	more-than-20-point	gap	between	the	portion	of	blacks	and	whites	who
mostly	trust	the	police.”101

General	distrust	is	one	thing,	but	the	reality	of	mass	incarceration	is	another,
because	the	impact	on	voting	rights	is	profound.	In	2016,	one	in	thirteen	African
Americans	had	lost	their	right	to	vote	because	of	a	felony	conviction,	compared
with	 one	 in	 fifty-six	 of	 every	 non-black	 voter.102	 The	major	 villain	 in	 this	 set
piece	is	the	War	on	Drugs,	which	was	a	targeted	hit	on	black	people.103	African



Americans	statistically	do	drugs	no	more	 than	any	other	 racial	or	ethnic	group
but	 are	 imprisoned	 for	 drug	 charges	 at	 almost	 six	 times	 the	 rate	 of	 whites.
Hyper-policing	in	black	communities	has	meant	that	while	“African	Americans
represent	12.5%	of	illicit	drug	users,”	 they	are	“29%	of	those	arrested	for	drug
offenses	and	33%	of	those	incarcerated	in	state	facilities	for	drug	offenses.”104

In	 America,	 mass	 incarceration	 equals	 mass	 felony	 disfranchisement.	With
the	launch	of	the	War	on	Drugs,	millions	of	African	Americans	were	swept	into
the	 criminal	 justice	 system,	 many	 never	 to	 exercise	 their	 voting	 rights	 again.
Indeed,	the	felony	disfranchisement	rate	in	the	United	States	has	grown	by	500
percent	since	1980.105	Each	state,	to	be	sure,	has	its	own	rules.	In	Vermont	and
Maine,	 there	 is	 no	 felony	 disfranchisement,	 even	 when	 the	 person	 is
incarcerated.	But	that	has	little	impact	on	the	vote	totals	for	African	Americans,
who	 are	 only	 1.3	 and	 1.5	 percent,	 respectively,	 of	 those	 state’s	 populations.106
The	other	forty-eight	states	have	some	form	of	disfranchisement.	Generally,	the
incarcerated	cannot	vote,	but	once	they	have	served	their	time,	which	sometimes
includes	parole	or	probation,	there	is	a	process—often	arcane	and	opaque—that
allows	for	the	restoration	of	voting	rights.	Overall,	6.1	million	Americans	have
lost	 their	 voting	 rights.	 Currently,	 because	 of	 the	 Byzantine	 rules,
“approximately	 2.6	 million	 individuals	 who	 have	 completed	 their	 sentences
remain	disenfranchised	due	to	restrictive	state	laws.”107

The	majority	are	in	Florida.	The	Sunshine	State	is	actually	an	electorally	dark
place	for	1.7	million	citizens	because	“Florida	is	the	national	champion	of	voter
disenfranchisement.”108	 The	 state	 leads	 the	 way	 in	 racializing	 felony
disfranchisement	as	well.	“Nearly	one-third	of	 those	who	have	 lost	 the	right	 to
vote	for	 life	 in	Florida	are	black,	although	African	Americans	make	up	just	16
percent	 of	 the	 state’s	 population.”	 In	 fact,	 “Florida’s	 law	 disenfranchises	 21
percent	of	its	total	African	American	voting-age	population.”109

The	push	to	eliminate	blacks’	access	 to	 the	ballot	box	dates	back	to	 the	end	of
the	Civil	War.	As	white	Southern	 leaders	 strained	 to	maintain	 their	power	and
curtail	 the	 potential	 strength	 of	 the	 newly	 freed,	 Florida	 wrote	 felony
disfranchisement	into	its	new	constitution.	Then	the	state,	like	others	in	the	old
Confederacy,	 deployed	 the	 burgeoning	 criminal	 justice	 system	 to	 craft	 laws
designed	for	or	enforced	only	against	African	Americans.	The	criminalization	of
blackness	led	to	labor	camps,	with	the	added	bonus	of	the	curtailment	of	blacks’



constitutional	rights,	including	voting.110
Florida	 is	 one	 of	 only	 four	 states,	 including	Kentucky,	 Iowa,	 and	Virginia,

that	 “permanently”	 disfranchises	 felons.111	 The	 term	 “permanent”	 means	 that
there	 is	no	automatic	 restoration	of	voting	 rights.	 Instead,	 there	 is	a	process	 to
plead	for	dispensation,	which	usually	requires	petitioning	all	 the	way	up	 to	 the
governor	 after	 a	 specified	waiting	period.	Republican	governor	Rick	Scott	 has
made	 that	 task	 doubly	 difficult.	 The	 Florida	 Office	 of	 Executive	 Clemency,
which	 he	 leads,	meets	 only	 four	 times	 a	 year	 and	 has	more	 than	 ten	 thousand
applications	waiting	to	be	heard.	An	ex-offender	cannot	even	apply	to	have	his
or	 her	 voting	 rights	 restored	 until	 fourteen	 years	 after	 all	 the	 sentencing
requirements	have	been	met.	The	process	 is	 therefore	daunting	enough	as	 it	 is,
but	 Scott	 has	 slowed	 it	 down	 considerably.112	 His	 predecessor,	 a	 moderate
Republican	 turned	Democrat,	 “restored	 rights	 to	 155,315	 ex-offenders”	 over	 a
four-year	span.	Since	2011,	however,	Scott	has	approved	only	2,340	cases.113	As
a	 result,	 the	 state	 is	 able	 to	 gain	 the	 extra	 representatives	 in	Congress	 that	 its
population—including	 the	 prison	 population—warrants,	 while,	 similar	 to	 the
Constitution’s	 Three-Fifths	 Compromise,	 politically	 silencing	 millions	 of
citizens	who	give	the	state	its	additional	clout	and	power	in	Washington,	D.C.

The	Department	of	Justice	has	exacerbated	the	threat.	In	June	2017,	its	Civil
Rights	Division	sent	a	letter	to	forty-four	states	demanding	details	on	“how	they
keep	their	voter	rolls	up-to-date.”	There	was	nothing	in	the	letter	at	all	inquiring
about	what	the	states	were	doing,	via	the	NVRA,	to	expand	access	to	the	ballot
box.	Rather,	using	language	that	echoed	that	of	Kris	Kobach,	Jon	Husted,	Brian
Kemp,	J.	Christian	Adams,	and	every	other	vote	suppressor	in	power,	Attorney
General	Jeff	Sessions	focused	on	“voter	roll	maintenance,”	which	has	been	the
key	to	purging	millions	of	American	citizens	from	the	voter	rolls.114	The	seeming
legality	 of	 hiding	 behind	 the	 language	 of	 the	 “integrity	 of	 the	 ballot	 box”	 and
merely	following	the	mandate	of	the	NVRA	for	“voter	roll	maintenance,”	all	the
while	 gutting	 the	 Fifteenth	 Amendment,	 is	 why	 purging	 voter	 rolls	 is	 really
“undercover	racism.”115

The	United	States	 is	now	at	 the	 tipping	point	where	 the	concerted	efforts	at
the	state	and	federal	level	to	purge	American	citizens	and	cull	and	homogenize
the	electorate	is	a	clear	and	present	danger	to	democracy.116



	

Four

Rigging	the	Rules

The	numbers	didn’t	add	up.	They	couldn’t.	The	system,	by	design,	was	“rigged,”
“ratfucked,”	and	“sabotaged.”1	Republican	political	strategist	Karl	Rove	warned,
however,	that	what	everyone	had	witnessed	was	really	only	a	“half-assed”	effort.
The	 “rightwing”	 was	 ready	 to	 get	 “serious.”2	 The	 Democrats	 had	 done	 it	 for
years,	and	now	it	was	the	GOP’s	turn.	But	it	was	going	to	be	of	a	degree	that	no
one	 had	 ever	 seen	 before.	 The	 point	 was	 to	make	 the	 outcome	 of	 elections	 a
foregone	conclusion;	 to	have	 the	winner	decided	before	 the	first	vote	was	ever
cast.	The	question,	therefore,	was	never	how	do	we	open	up	this	democracy	and
make	 it	as	vibrant,	 responsive,	and	 inclusive	as	we	can,	but	 rather,	how	do	we
maximize	the	frustration	of	millions	of	citizens	to	minimize	their	participation	in
the	electoral	process?	How	do	we	let	candidates	identify	and	choose	their	voters
instead	of	the	other	way	around?	And	how	do	we	make	all	this	look	legitimate?

The	 subtle	 but	 destructive	 tinkering	 with	 the	 very	 sinews	 of	 the	 nation’s
elections	 has	 shredded	 the	 constitutional	 logic	 of	 “one	 person,	 one	 vote.”3
Whether	 it	 was	 reconfiguring	 congressional	 district	 boundaries,	 removing
polling	 stations	 from	 minority	 neighborhoods,	 reducing	 the	 dates	 for	 early
voting,	 or	 ratcheting	 up	 the	 standards	 for	 those	 conducting	 voter	 registration
drives,	all	those	little,	virtually	unnoticeable-until-it’s-too-late	bureaucratic	tricks
had	major	consequences.	They	inflated	congressional	representation	to	create	an
impregnable	majority	that	was	also	impervious	to	the	will	of	the	voters.	They	led
to	thousands	of	people	waiting	in	line	for	hours	to	cast	a	ballot.	They	shut	down
the	operations	 of	 storied	organizations	 that	 had	worked	 for	 decades	 to	 register
citizens	to	vote.	And	as	a	result,	they	created	“a	sense	that	something	has	gone



amiss	with	American	democracy,	 that	 there	 is	 this	effort	 to	 rig	 the	 rules	of	 the
game.”4

In	2016,	the	Economist	Intelligence	Unit,	which	had	evaluated	167	nations	on
sixty	 different	 indicators,	 reported	 that	 the	 United	 States	 had	 slipped	 into	 the
category	 of	 a	 “flawed	 democracy,”	 where,	 frankly,	 it	 had	 been	 “teetering	 for
years.”5	Similarly,	the	Electoral	Integrity	Project,	using	a	number	of	benchmarks
and	 measurements,	 was	 stunned	 to	 find	 that	 when	 it	 applied	 those	 same
calculations	 in	 the	United	States	as	 it	had	 in	Egypt,	Yemen,	and	Sudan,	North
Carolina	 was	 “no	 longer	 considered	 to	 be	 a	 fully	 functioning	 democracy.”
Indeed,	 if	 it	 were	 an	 independent	 nation,	 the	 state	 would	 rank	 somewhere
between	 Iran	 and	 Venezuela.	 The	 basic	 problem	 in	 North	 Carolina	 was	 that,
despite	 the	 overt	 performance	 of	 ballots,	 precincts,	 and	 vote	 tallies,	 legislators
and	 congressional	 representatives	 were	 actually	 selected	 for	 office	 rather	 than
elected.6

The	deft	art	of	gerrymandering,	“the	nastiest	form	of	politics	that	there	is,”	is
key	to	understanding	the	decline	of	democracy	in	America.7

It	wasn’t	supposed	to	be	that	way.	The	Founding	Fathers,	disgusted	with	the
“rotten	 borough”	 system	 that	 had	 crept	 into	 British	 politics,	 making	 safe
electoral	havens	for	corrupt,	unresponsive	politicians,	were	determined	to	create
something	 better.8	 The	 U.S.	 Constitution,	 therefore,	 requires	 that	 legislative
boundaries	 be	 drawn	 every	 decade	 after	 the	 Census	 to	 align	 and	 realign
congressional	representatives	with	population	shifts	and	changes.	From	the	very
beginning,	 however,	 chicanery	 was	 afoot.	 Revolutionary	 hero	 Patrick	 Henry
recognized	that	whoever	drew	those	legislative	district	lines	could	reward	friends
with	 political	 power	 and	 simultaneously	 banish	 enemies	 into	 the	 electoral
wilderness.	He	therefore	went	after	his	nemesis	James	Madison	to	keep	him	out
of	 Congress.	 Henry	 convinced	 the	 Virginia	 legislature	 to	 manipulate	 the
boundaries	of	his	enemy’s	district	so	that	the	election	eventually	pitted	Madison
against	 the	 revered	 James	 Monroe	 for	 the	 coveted	 seat.	 In	 1810,	 when
Massachusetts	 governor	 Elbridge	 Gerry	 drew	 a	 district	 in	 the	 shape	 of	 a
salamander	 to	 corral	 his	 rivals	 and	 neutralize	 their	 influence,	 the	 term
“gerrymander”	became	a	descriptive	and	ongoing	part	of	the	American	political
lexicon	 and	 life.	 By	 the	 late	 nineteenth	 century,	 gerrymandering	 was	 so
pervasive	and	disruptive	that	President	Benjamin	Harrison	called	it	nothing	but
“political	robbery.”9

Two	distinct	 types	 of	 gerrymandering	 emerged	on	 the	American	 landscape.



One	 was	 racial;	 the	 other,	 partisan.	 Both	 were	 lethal.	 Racial	 gerrymandering,
especially	after	the	passage	of	the	Voting	Rights	Act,	would	lead	the	courts	on	a
circuitous	path	of	trying	to	discern	how	to	ensure	that	minorities	had	the	chance
to	elect	representatives	whose	interest	aligned	with	theirs	while	guarding	against
the	“packing”	of	African	Americans	or	Latinos	 in	one	or	 two	isolated	districts,
which	meant	 those	congressional	 representatives	were	mere	 tokens	who	would
have	absolutely	no	influence	in	the	larger	halls	of	power.10	That	is	to	say,	racial
gerrymandering	 is	 designed	 to	 create	 an	 all-white	 power	 structure	 virtually
impervious	to	the	rights,	claims,	and	public	policy	needs	of	minorities.

Partisan	 gerrymandering,	 on	 the	 other	 hand,	 supposedly	 eschews	 race
altogether	for	party	affiliation	and	seeks	to	ensconce	in	power,	regardless	of	the
vote	 count,	 a	 particular	 party’s	 candidates	 while	 eliminating	 the	 competition
(and	 constituents)	 from	 having	 any	 real	 say	 in	 the	 development	 and
implementation	of	laws	and	public	policy.	As	a	result,	partisan	gerrymandering
has	“designed	wombs	for	[its]	team	and	tombs	for	the	other	guys”	by	controlling
the	executive,	legislative,	and	judicial	branches	of	government.11

Thus,	regardless	of	whether	it’s	all	white	or	all	one	party,	the	ultimate	goal	of
gerrymandering	makes	clear	that	this	is	no	way	to	run	a	democracy.

Beginning	 in	 the	1960s,	 the	Civil	Rights	Movement’s	 call	 for	moral	 clarity
and	 legal	 equality	 finally	began	 to	disrupt	business	as	usual.	The	NAACP,	 the
Student	Nonviolent	 Coordinating	 Committee,	 the	 SCLC,	 and	 the	 Congress	 on
Racial	 Equality	 were	 demanding	 desegregation	 of	 the	 schools,	 the	 end	 of
disfranchisement,	 an	 equal	 justice	 system,	 and	 the	 full	 array	 of	 African
Americans’	citizenship	rights.	Their	activism	in	the	courts	and	the	streets	had	put
the	 all-white,	 one-party	 Democratic	 South	 under	 enormous	 pressure.	 Arch-
segregationists,	 however,	 were	 not	 going	 to	 give	 up	 without	 a	 fight,	 which
meant,	in	part,	culling	those	white	politicians	who	were	a	bit	too	liberal	so	that
the	government	could	speak	with	one	unified,	resounding	voice	as	it	crushed	the
quest	for	racial	equality.

Mississippi	 exemplified	 this	 ideologically	 inflexible	 move	 to	 the	 right
endemic	 in	 one-party	 systems.	 In	 the	 South,	 that	 meant,	 in	 the	 words	 of
Alabama’s	George	Wallace,	 that	no	politician	who	wanted	 to	win	election	was
going	to	get	“out-niggered.”12	Voters	had	already	jettisoned	Mississippi	governor
J.	 P.	Coleman	because,	 although	he	was	 an	 avowed	 segregationist,	 he	 had	 the
audacity	to	believe	that	the	lynchers	who	dragged	a	black	man	out	of	a	jail,	beat
and	chained	him,	 then	 threw	him	 into	 the	 river,	 should	actually	be	prosecuted.



“Coleman’s	 insistence	 on	 the	 rule	 of	 law,	 opposition	 to	 the	Citizens	Councils,
and	 call	 for	 reason”	was	 heresy	 bordering	 on	 blasphemy.	He	was	 pilloried	 by
two-time	 gubernatorial	 loser	Ross	Barnett,	whose	 “sole	 campaign	 theme”	was
white	supremacy.	Barnett	“denounced	Democratic	opponents	in	the	state	house
as	moderates	…	for	inviting	Federal	agents	to	investigate	the	lynching	of	a	black
man.”	He	promised,	instead,	to	protect	Mississippi’s	sovereignty	and	unleash	the
full	force	and	fury	of	the	state	on	civil	rights	agitators.13	In	1960,	Barnett	was	not
going	to	be	a	three-time	loser.	Instead,	he	became	governor.

Just	as	with	the	jettisoning	of	Coleman,	Mississippi	congressman	Frank	Smith
would	also	have	to	go.	When	he	was	initially	elected	in	1951	to	District	Three,
he	had	flown	under	 the	racial	 radar	because	his	credentials	 for	maintaining	 the
status	quo	appeared	unassailable.	His	father	had	been	killed	by	a	black	man	and
he	was	 from	 the	Delta,	 one	 of	 the	most	 entrenched,	 racially	 stratified,	 violent,
and	 treacherous	places	 in	Mississippi.	Smith,	 therefore,	appeared	 to	be	“one	of
them.”	 But	 he	 wasn’t.	 He	 was	 truly	 heretical—a	Deep	 South	 white	 politician
who	believed	 in	and	supported	 the	cause	of	 the	Civil	Rights	Movement.	There
was	simply	no	space	in	Mississippi’s	Democratic	Party	for	someone	like	him:	a
politician	“deemed	too	moderate	by	whites.”	The	results	of	the	1960	Census	and
the	mandatory	reapportionment,	where	Mississippi	lost	one	of	its	congressional
seats,	provided	the	mechanism	to	“rid”	the	state	“of	this	meddlesome	priest.”	As
political	 scientist	 K.	 C.	 Morrison	 described	 it,	 “The	 legislators	 devised	 a
reapportionment	 plan	 that	 obliterated	 the	 district	 by	 consolidating	 it	 with	 the
Second	District,”	which	placed	Smith	in	head-to-head	competition	with	“another
incumbent,	 Jamie	 Whitten.”	 Equally	 important,	 the	 “new	 district	 had	 been
gerrymandered	 in	 such	a	way	 that	Whitten,”	who	blasted	Smith	 for	 supporting
desegregation,	“was	guaranteed	a	victory.”14

In	 the	 same	year	 that	Congressman	Smith	was	gerrymandered	out	 of	 a	 job,
the	U.S.	Supreme	Court	 issued	a	 landmark	 ruling	 in	Baker	v.	Carr	 that	 finally
began	 to	 place	 restrictions	 on	 how	 state	 legislatures	 drew	 the	 boundaries	 for
districts.	 Tennessee	 had	 been	 using	 a	 1901	 statute	 to	 determine	 the	 electoral
districts	for	state	and	congressional	representatives.	The	law	locked	in	place	the
political	 domination	 of	 the	 countryside	 and	 ignored	 that	 there	 had	 been	major
shifts	in	population	to	urban	areas	like	Memphis	and	Nashville.	While	the	cities
were	exploding,	rural	Tennessee	was	atrophying,	but	 its	clout	 in	 the	legislature
was	as	powerful	 as	 ever.	By	1960,	 in	 fact,	 “roughly	 two-thirds	of	Tennessee’s
representatives	were	being	elected	by	one-third	of	the	state’s	population.”15



Memphis	 resident	 Charles	 Baker	 therefore	 led	 a	 group	 that	 sued	 the	 state,
arguing	that	the	1901	statute	was	unconstitutional	because	even	at	the	time	of	its
passage,	 it	 “made	 no	 apportionment	 of	 Representatives	 and	 Senators	 in
accordance	 with	 the	 constitutional	 formula	 …	 but	 instead	 arbitrarily	 and
capriciously	 apportioned	 representatives	 in	 the	 Senate	 and	 House	 without
reference	 …	 to	 any	 logical	 or	 reasonable	 formula	 whatever.”	 And,	 Baker
continued,	 the	 court	 should	 recognize	 that	 legislative	 redress	 was	 impossible.
The	legislature	was	created	and	sustained	by	this	unconstitutional	law	and,	thus,
those	 representatives,	who	 owed	 their	 very	 positions	 to	maintaining	 the	 status
quo,	had	no	viable	reason	to	legislate	themselves	out	of	a	job.	The	court,	Baker’s
suit	 continued,	was	 the	 only	 viable	mechanism	 to	 correct	 this	wrong,	 because
Tennessee’s	adherence	 to	a	calcified	statute	had	caused	a	“debasement	of	 their
votes”	that	denied	those	who	lived	in	the	cities	the	equal	protection	of	the	laws
guaranteed	to	them	by	the	Fourteenth	Amendment.16

The	 state’s	 counterargument	 was	 simple.	 This	 was	 a	 “political,”	 not	 a
constitutional,	matter,	and	the	court	simply	did	not	want	to	breach	that	threshold
and	wade	 knee-deep	 into	 a	 political	 quagmire.	 Given	 years	 of	 precedent,	 that
viewpoint	 seemed	 to	 hold.	At	 least	 initially.	 The	 district	 court	 concurred	with
Tennessee	even	though	the	judges	recognized	that	“the	evil”	of	stripping	citizens
in	major	 population	 centers	 of	 the	 real	 weight	 of	 their	 vote	 “is	 a	 serious	 one
which	should	be	corrected	without	further	delay.”	Still,	that	court	held,	there	was
no	standard	and	no	rationale	for	 judicial	 intervention.	The	U.S.	Supreme	Court
disagreed	and	ruled	that	this	was	a	“justiciable”	matter,	and	the	courts	did	have
authority	to	weigh	in	on	this	issue.	The	constitutional	rights	of	American	citizens
had	 been	 impinged	 upon	 by	 state	 action.	 In	 using	 the	 1901	 statute	 to	 draw
congressional	districts,	Tennessee	had	diluted	 the	votes	of	 some	citizens	while
privileging	 others.	 That	 dilution	 violated	 the	 Fourteenth	 Amendment’s	 equal
protection	 clause.	 In	 its	 decision,	 in	 pointing	 to	 the	 disparity	 in	 the	weight	 of
votes,	the	court,	thus,	defined	“one	person,	one	vote”	as	the	standard	benchmark
for	 democracy.	 This	was	 reaffirmed	 in	 two	major	 subsequent	 decisions	 in	 the
1960s.17

That	 seemingly	 rock-solid	 constitutional	 standard,	 however,	 was	 under
assault	almost	immediately.	States	looked	for	ways	to	circumvent	the	law	using
the	 dominance	 of	 party	 affiliation	 in	 determining	 districts	 in	 part	 because
partisan	gerrymandering	seemed	to	bedevil	 the	court.	Indeed,	the	befuddlement
that	 haunted	 the	 court’s	 Davis	 v.	 Bandemer	 (1986)	 decision,	 which	 made



partisan	gerrymandering	 justiciable	but	not	yet	 legally	measurable,	was	akin	 to
Justice	 Potter	 Stewart’s	 1964	 assertion	 on	 hard-core	 pornography:	 “I	 know	 it
when	I	see	it.”18	The	uncertainty	of	exactly	what	it	was	and	what	it	wasn’t,	the
difficulty	in	determining	when	it	existed	and	when	it	didn’t,	only	egged	on	the
states	 as	 they	violated	“one	person,	one	vote”	as	 shrewdly,	 as	 cleverly,	 and	as
ruthlessly	as	they	could.19

Maryland	Democrats	had	crafted	districts	that	looked	“as	if	they	were	drawn
by	 a	 child	 experimenting	 with	 an	 Etch-A-Sketch.”	 Georgia	 Democrats	 had
managed	 to	 eliminate	 Republican	 strongholds	 even	 as	 the	 state	 gained
congressional	seats.	Pennsylvania	Republicans,	egged	on	by	those	in	the	GOP’s
national	 leadership,	 vowed	 to	 make	 what	 happened	 in	 Georgia	 “look	 like	 a
picnic.”	 In	 Texas,	 the	 1990	Census	 allowed	Democratic	 representative	Martin
Frost	 to	 spearhead	 a	 redistricting	 process	 that	 virtually	 gerrymandered	 the
Republicans	 out	 of	 power.	 “For	 the	 next	 decade,	 Democrats	 received	 a
substantially	 larger	 share	of	 the	seats	 than	 their	 share	of	 the	popular	vote.”	By
2000,	although	the	Republicans	won	50.8	percent	of	the	congressional	vote,	they
only	 secured	 thirteen	 of	 thirty	 seats.20	 In	 2002,	 Texas	 Republicans	 staged	 a
virtual	coup,	a	“knee-capping”	even,	by	using	state	troopers,	the	Department	of
Justice,	 and	 the	 Federal	 Aviation	 Administration	 to	 track	 down	 and	 corral
enough	Democrats,	who	had	 fled	 into	New	Mexico	 and	Oklahoma,	 to	 avoid	 a
special	 session	 in	 the	 legislature.	 With	 a	 handful	 of	 Democratic	 legislators
dragged	 back	 to	 Austin	 to	 ensure	 a	 quorum,	 the	 Republicans	 redrew	 the
congressional	districts	to	assure	GOP	dominance	well	into	the	future.21

What	 happened	 in	 Pennsylvania,	 however,	 would	 finally	 give	 the	 U.S.
Supreme	Court	a	chance	 to	 rectify	 the	problem.	The	2000	Census	 required	 the
state’s	 congressional	 delegation	 to	 be	 reduced	 by	 two	 seats.	 The	Republicans,
who	controlled	both	houses	of	the	legislature	and	the	governor’s	office,	received
marching	 orders	 from	 “prominent	 national	 figures	 in	 the	 Republican	 Party”—
House	Majority	Leader	Tom	DeLay	and	Speaker	of	 the	House	Dennis	Hastert
—“to	adopt	a	partisan	redistricting	plan	as	a	punitive	measure	against	Democrats
for	having	enacted	pro-Democrat	redistricting	plans	elsewhere.”22	The	resulting
gerrymandered	map	was	even	more	effective	than	what	Mississippi	had	done	to
Frank	 Smith	 in	 1962.	 Before	 the	 redistricting,	 Pennsylvania’s	 congressional
delegation	 was	 composed	 of	 eleven	 Republicans	 and	 ten	 Democrats.	 The
Census-driven	 reduction	 of	 two	 seats	 did	 not	 lead	 to	 an	 eleven-to-eight	 ratio,
however,	but	one	that	would	yield	thirteen	or	fourteen	Republicans	out	of	a	total



of	nineteen	seats.23	This	gerrymandered	map,	this	reconfiguration	of	power	that
gave	 inordinate	 power	 to	 mid-Pennsylvania	 and	 diluted	 the	 political	 voice	 of
those	 in	Philadelphia	and	Pittsburgh,	 landed	 the	 state	before	 the	U.S.	Supreme
Court	in	2003	as	Democrats	sued.

At	that	point,	 the	ACLU	and	the	Brennan	Center	for	Justice	filed	an	amicus
curia	 brief	 that	 issued	 a	 warning	 as	 loud	 and	 clear—and,	 unfortunately,	 as
ignored—as	Cassandra’s	 right	 before	Agamemnon	 stepped	 into	 the	 house	 and
met	 his	 death.	 They	 laid	 out	 that	 partisan	 gerrymandering	 was	 a	 scourge	 on
democracy—that	 it	 silenced	 the	 will	 of	 the	 people	 and	 exchanged	 it	 for
computer-assisted,	carefully	drafted	maps	that	entrenched	power	in	the	hands	of
the	 few.	 They	 hammered	 on	 the	 long	 history	 of	 partisan	 gerrymandering	 and
how	it	eroded	citizens’	confidence	in	the	government,	in	the	meaningfulness	of
voting,	and	 in	democracy.	They	warned	 that	 to	continue	down	this	 road	would
entrench	 a	 one-party	 system	 in	 power	whose	only	 threat	would	be	 challengers
from	the	extremist	wing.	They	predicted	that	the	rotten-borough	districts	would
make	 these	 so-called	 representatives	 absolutely	 unrepresentative	 because	 they
would	 be	 impervious	 to	 the	 will	 of	 voters.	 We	 are	 creating,	 they	 insisted,	 a
system	in	which	“elections	do	not	matter.”	As	long	as	the	system	puts	in	power
those	 who	 received	 the	 least	 number	 of	 votes,	 American	 democracy	 is
imperiled.24

Four	of	the	justices	were	not	persuaded.	Led	by	Justice	Antonin	Scalia,	they
asserted	 in	Vieth	 v.	 Jubelirer	 (2004)	 that	 partisan	 gerrymandering	was	 beyond
the	scope	of	any	judicial	scrutiny.	It	was	a	political	issue	and	not	one	where	the
court	 could	 insert	 itself.25	 There	 was	 no	 standard	 to	 determine	 the	 difference
between	plain	old	gerrymandering	and	partisan	gerrymandering,	they	ruled.	And
eighteen	years	of	cases	after	Bandemer	hadn’t	brought	 the	Supreme	Court	any
closer	to	a	workable	standard.	While	Scalia	and	three	others	threw	up	their	hands
in	 seeming	 despair	 about	 trying	 to	 adjudicate	 something	 as	 legally	 vague	 as
“fairness,”	 one	 justice,	 Anthony	 Kennedy,	 held	 out	 a	 flicker	 of	 hope	 that
although	 there	 was	 no	 standard	 in	 2004	 that	 could	 determine	 partisan
gerrymandering,	 that	 may	 not	 always	 be	 the	 case.	 Still,	 his	 doubt	 led	 to	 a
plurality	decision	that	gave	a	green	light	to	partisan	gerrymandering	and	left	the
states	without	even	the	threat	of	judicial	review.26

That	 decision	 combined	 with	 the	 increasing	 diversity	 of	 the	 cities,	 the
mounting	 whiteness	 of	 the	 suburbs	 and	 rural	 areas,	 the	 rightward	 shift	 in	 the
Republican	 Party,	 the	 role	 of	 dark	money	 and	 the	Citizens	United	 decision	 in



elections,	 and	 the	 rise	 of	 powerful	 computer	 mapping	 software	 and	 analytics
created	 a	 perfect	 gerrymandering	 storm	 that	 has	 not	 only	 affected	 state
legislatures	but	also	determined	the	ideological	configuration	and	policy	stances
of	 the	U.S.	Congress,	 and,	 thus,	 the	nation.27	Vieth,	 therefore,	 “is	not	 simply	a
technical	decision	about	whether	it	is	possible	to	detect	political	gerrymander	…
Rather,	it	strikes	at	the	heart	of	the	right	to	equal	representation	that	the	Supreme
Court	championed	in	the	1960s.”28	The	Supreme	Court’s	abdication—just	as	in
Citizens	United	and	Shelby	County	v.	Holder—unleashed	anti-democracy	forces
across	the	American	political	landscape.	The	ultimate	tipping	point	was	after	the
2010	 midterm	 elections,	 when	 the	 GOP	 swept	 legislative	 and	 gubernatorial
elections	and	used	that	victory	to	“declare	war	on	democracy.”29

Control	 of	 the	 legislature	 and	 the	 governor’s	 office	 in	 twenty-six	 states,
especially	after	the	completion	of	the	2010	Census,	gave	the	GOP	the	authority
to	draw	congressional	district	boundaries	at	will.	Control	of	the	statehouse	also
provided	the	opportunity	to	craft	a	series	of	voter	suppression	laws	and	jigger	the
mechanisms	determining	how,	where,	when,	and	for	whom	citizens	in	their	state
could	vote.

The	key	step	was	to	unleash	“brute	force,	computer-driven	gerrymandering”
to	render	democracy	obsolete.30	Some	Republicans,	like	those	in	North	Carolina,
brought	in	their	top	mapmaker,	Tom	Hofeller,	who	provided	“the	most	cravenly
political	 results	…	with	calculating	prudence.”	His	“exceptionally	smart”	maps
transformed	 a	 once	 7–6	Democratic	 congressional	majority	 into	 a	 “10–3	GOP
stronghold.”	 Similarly,	 Michigan,	 Pennsylvania,	 Texas	 (which	 didn’t	 consult
with	Hofeller),	Wisconsin,	 and	 other	 states	 began	 to	 have	 districts	 that	 looked
like	contorted	yoga	positions	or	Rorschach	tests:	the	North	Carolina	Gimpy	Leg,
the	Texas	Glock,	 the	Georgia	Flat-Cat	Road	Kill	 that	became	 the	Squirrel	Not
Yet	Hit	 by	 a	Car,	 and	 the	Texas	 27th	Bottle	Opener.	Hofeller,	 using	 the	most
powerful	mapping	software	linked	to	demographic	data	and	trends,	was	able	to
wring	 every	 last	 available	GOP	district	 out	 of	 a	 state	 and	 do	 so	 in	 a	way	 that
provided	 safe	 districts	 where	 there	 could	 never	 be	 a	 viable	 challenge	 from	 a
Democratic	 candidate.	 Indeed,	 after	 the	 high-powered	 gerrymandering,	 “more
Americans	lived	in	areas	with	uncontested	elections	than	…	before.”	And	when
there	 is	 a	 competition,	 it	 usually	 isn’t	much.	Only	 4.9	 percent	 live	 in	 districts
where	 the	margin	of	difference	between	 the	winner	and	 loser	was	5	percent	or
less.31

Meanwhile,	the	GOP	“pack[ed]	the	rival	party’s	voters	tightly	into	far	fewer



districts,”	creating	a	power	“asymmetry.”32	Because	of	 the	population	disparity
between	 the	 numerous	Republican	 districts,	which	 represent	 suburbs	 and	 rural
areas,	and	the	handful	of	Democratic	districts	that	are	drawn	around	urban	areas,
“there	is	a	20%	Republican	advantage	when	both	parties	have	equal	votes,	and
the	Democrats	would	in	some	cases	need	to	win	almost	60%	of	the	vote	to	have
a	fifty-fifty	chance	of	having	a	majority	of	the	state’s	delegation	to	the	House	of
Representatives.”33	This	deliberate	feature	in	the	electoral	system	has	resulted	in
the	muting	or	erasure	of	the	political	concerns	of	those	who	live	and	vote	in	the
most	 populous	 areas.	 Senators	 John	 McCain	 and	 Sheldon	 Whitehouse
recognized	this	harsh	reality	for	what	it	is:	“wasted	votes	and	silenced	voices.”34

For	example,	 in	2017,	 it	was	obvious	 that	 from	the	Affordable	Care	Act,	 to
the	Deferred	Action	 for	Childhood	Arrivals	 (DACA),	 to	 the	Children’s	Health
Insurance	Program	(CHIP),	 the	majority	of	 the	American	people	have	been	on
one	 side	 of	 the	 issue	 and	 Republicans	 in	 Congress	 on	 the	 other;	 and	 the
Republicans	 have	 won.35	 One	 of	 the	 most	 striking	 examples	 of	 this	 jarring
phenomenon	was	 the	passage	of	 the	2017	 tax	bill	 (H.R.	 1).	 In	many	ways,	 its
features	 are	 absolutely	 injurious	 to	 middle-and	 working-class	 Americans.36
Hence,	a	majority	of	the	people	were	strongly	opposed	to	the	bill.	A	Gallup	poll
found	 that	while	 70	 percent	 of	 those	 identifying	 as	Republicans	 supported	 the
measure,	 a	 mere	 7	 percent	 of	 Democrats	 and	 25	 percent	 of	 Independents
supported	the	bill.	Most	important,	only	29	percent	overall	approved	of	H.R.	1.37
The	media	continued	to	publish	one	stark	poll	after	the	next,	astonished	that	the
GOP	leadership,	as	well	as	the	rank	and	file,	could	and	would	ignore	the	clamor
and	outrage	 coming	 from	 the	 public.38	But	with	wealthy	 donors	 threatening	 to
cut	 off	 campaign	 contributions	 unless	 the	 tax	 bill	 passed	 and	 transferred	 the
lion’s	share	of	the	$1.5	trillion	in	resources	to	them,	the	GOP	pressed	forward.39

This	was	relatively	easy	to	do	because	many	Republicans	were	convinced	that
their	carefully	drawn	districts	provided	ample	protection	from	ballot	box	anger
and	retribution.	Their	districts	had	already	proved	to	be	“impregnable	garrisons
from	which	 they	 [could]	maintain	political	power	while	 avoiding	demographic
realities.”40	As	the	Brennan	Center	for	Justice	noted,	“Citizens	can’t	just	vote	the
gerrymandering	party	out	of	office,	because	the	maps	are	too	heavily	skewed.	In
fact,	 that’s	 the	 whole	 point	 of	 extreme	 partisan	 gerrymanders;	 to	 insulate	 the
legislative	 majority	 from	 the	 will	 of	 the	 voters.”41	 In	 the	 2016	 election,	 for
example,	Democrats	running	for	seats	in	the	House	of	Representatives	received
1.4	million	more	votes	than	their	opponents,	but	Republicans	secured	thirty-three



more	seats.42	And	those	meticulously	crafted	districts	provided	another	important
benefit	as	well:	they	inflated	the	number	of	Republican	districts	and	provided	an
additional	 sixteen	 to	 twenty-six	 representatives	 in	 Congress,	 which	 was	 more
than	enough	to	pass	the	extremely	unpopular	tax	bill.43

Despite	 the	 judicial	 distinction	 between	 the	 partisan	 gerrymandering	 that
Scalia	asserted	was	beyond	the	pale	of	the	Supreme	Court’s	authority	and	racial
gerrymandering	that	requires	the	highest	level	of	judicial	review,	known	as	strict
scrutiny,	 partisan	 gerrymandering	 is	 also	 about	 race.	 As	 U.S.	 district	 judges
Xavier	 Rodriguez	 and	 Orlando	 Garcia	 observed,	 this	 seemingly	 colorblind
method	 of	 drawing	 districts	 is,	 instead,	 all	 about	 a	 “party’s	willingness	 to	 use
race	 for	 partisan	 advantage.”44	 The	 demographic	 composition	 of	 the	 parties
almost	dictates	it.	The	Pew	Research	Center	notes	that	in	2016,	while	86	percent
of	Republican	voters	were	white,	those	who	were	African	American	had	stayed
at	2	percent	since	1992.	Meanwhile,	Democratic	voters	were	much	more	diverse:
57	 percent	 were	 white,	 21	 percent	 were	 black,	 12	 percent	 were	 Hispanic,	 3
percent	were	Asian,	and	5	percent	described	 themselves	as	mixed	race	or	 their
race	 as	 “other.”45	 The	 racial	 demographics	 of	 the	 parties,	 therefore,	 carry	 over
into	 the	 ways	 that	 the	 district	 lines	 are	 constructed.	 In	 Georgia,	 when	 two
Republican	 incumbents	 barely	won	 reelection	 in	 2016	 because	 their	 platforms
did	not	 resonate	with	 the	growing	African	American	population	 in	 the	Atlanta
suburbs,	the	GOP-controlled	legislature	simply	redrew	their	districts,	moving	the
black	neighborhoods	over	to	a	Democrat	and	extracting	her	white	constituents	to
Republican	districts.46

In	 fact,	 just	 as	Mississippi	 in	 the	 1960s	 exemplified	 the	 contortions	 a	 state
was	willing	 to	 undertake	 to	 politically	 silence	 its	 sizable	minority	 population,
Texas	 is	 the	 poster	 child	 for	 trying	 to	 accomplish	 something	 similar	 in	 the
twenty-first	 century.	 The	 2010	 Census	 indicated	 that	 Texas’s	 population	 had
grown	 significantly.	 As	 a	 result	 of	 4.3	 million	 new	 residents,	 four	 additional
seats	were	added	to	the	state’s	congressional	delegation.	That	growth,	however,
was	the	direct	result	of	the	Hispanic	and	African	American	population	increasing
by	 42	 and	 22	 percent,	 respectively.	 “In	 other	 words,	 without	 the	 minority
growth,	 Texas—now	 officially	 a	 majority-minority	 state—would	 not	 have
received	 a	 single	 new	 district.”	 The	 GOP-dominated	 legislature,	 nevertheless,
then	set	out	to	produce	“lavishly	brazen	maps”	where	“white	Republicans	were
awarded	 three	 of	 the	 four	 new	 seats	 that	 resulted	 from	 Democratic-leaning
minority	 population	 growth.”47	 The	 racial	 gerrymandering	 in	 Texas	 is	 so



institutionalized	 that,	 frankly,	 it	 has	 the	 aura	 of	 the	 apartheid	 era’s	 “white
minority	 rule.”	 In	 the	 Lone	 Star	 State,	 whites	 are	 45	 percent	 of	 the	 state’s
population	but	control	70	percent	of	the	congressional	districts.	This	disparity	is
even	 more	 obvious	 in	 the	 Dallas–Fort	Worth	 area,	 where	 whites	 are	 only	 20
percent	of	the	population	but	have	80	percent	of	the	congressional	seats.48	As	an
editorial	 in	 the	Dallas	 Morning	 News	 explained,	 “Current	 voting	 maps	 erode
minority	voters’	right	to	choose	who	they	want	to	represent	them—and	threaten
our	 democracy	 more	 broadly.”49	 The	 state	 has,	 therefore,	 faced	 a	 number	 of
lawsuits	and	has	had	to	go	back	and	redraw,	redraw,	and	redraw,	again.50

Yet	it	is	Wisconsin,	one	of	the	most	segregated	states	in	the	nation,	that	has
become	 the	major	 legal	battlefield	over	 the	 issue	of	partisan	gerrymandering.51
An	epic	struggle	is	playing	out	in	the	U.S.	Supreme	Court	in	the	Gill	v.	Whitford
case,	on	which,	as	former	attorney	general	Eric	Holder	noted,	the	justices	“will
have	a	chance	to	rein	in	an	aggressive	new	breed	of	data-driven	gerrymandering
that	divides	communities	and	diminishes	the	voice	of	many	Americans.”52

After	 gaining	 control	 of	 the	Wisconsin	 legislature	 in	 the	 2010	 election,	 the
GOP	set	out	to	“create	a	map	for	state	assembly	elections	that	would	guarantee
them	large	legislative	majorities	even	with	a	minority	of	the	statewide	vote.”	A
handful	of	Republican	legislators	and	aides	virtually	sequestered	themselves	in	a
hotel	room	working	diligently	over	the	course	of	four	months	to	“engineer	maps
with	 the	 aid	 of	 sophisticated”	 social	 science	 statistical	 techniques.	During	 this
process,	 the	mapmakers	 excluded	 all	 Democrats	 from	 participation	 and	 “even
rank-and-file	Republicans	were	largely	left	in	the	dark,	shown	only	information
relating	 to	 their	 specific	 districts	 and	 only	 after	 signing	 nondisclosure
agreements.”53	 As	 the	mapmakers	 drafted	 one	map	 after	 the	 next,	 each	 tweak
only	 tightened	 the	 noose	 on	 Democratic	 voters.	 There	 would	 be	 no	 scenario,
regardless	 of	 the	 votes,	 in	 which	 the	 Republicans	 would	 not	 come	 out
dominating	 the	 state	 legislature.54	 The	 lines	 they	 had	 drawn	 to	 carve	 up
Wisconsin	 had	 created	 a	 “perpetual-motion	 entrenchment	 machine”	 in	 which
“Democrats	could	not	regain	control	even	if	they	won	all	swing	districts.”55

When	 put	 to	 the	 test,	 the	 redistricting	 exceeded	 the	 Wisconsin	 GOP’s
expectations.	 In	 the	 2012	 election,	 although	Obama	 carried	 the	 state	 by	 seven
points	and	Democrats	received	more	than	50	percent	of	the	vote,	they	garnered
only	 39	 percent	 of	 the	 seats	 in	 the	 general	 assembly.56	 And	 each	 subsequent
election	 yielded	 an	 increasing	 number	 of	 Republican	 seats	 that	was	 decidedly
disproportionate	to	the	votes	GOP	candidates	received.57



The	Vieth	decision	seemed	 to	 indicate	 that	 there	was	nothing—no	force,	no
authority—that	 could	 stop	 this.	But	 a	 retired	 law	professor,	Bill	Whitford,	had
been	meeting	with	a	group	in	a	Madison	tea	shop	regularly,	talking	politics	and
believing	 that	 extreme	 partisan	 gerrymandering	 was	 dangerous	 to	 democracy.
Once	 they	 learned	 that	 various	 teams	of	 social	 scientists	 had	been	working	on
ways	 to	 actually	measure	 extreme	 partisan	 gerrymandering,	 the	 small	 opening
that	 Justice	 Kennedy	 had	 left	 in	Vieth	 provided	 the	 window	 that	Whitford,	 a
dozen	Democratic	voters,	and	their	team	of	lawyers	needed.	They	filed	suit.58

Wisconsin’s	defense	was	simple.	The	state	claimed	that	it	did	nothing	wrong.
It	was	just	politics,	and	Vieth	made	clear	that	there	was	no	role	for	the	court	in
politics.	Moreover,	 if	Democrats	 had	 fewer	 districts,	 it	was	 only	 because	 their
voters	 tend	 to	be	concentrated	 in	 the	cities.	The	districts	were	drawn	based	on
political	 geography,	 the	 state	 contended,	 nothing	 more.	 Whitford’s	 lawyers,
however,	 countered	 that	American	citizens’	 right	 to	 equal	protection	under	 the
law	had	taken	a	beating	because	of	the	extreme	partisan	gerrymandering	that	the
state	executed.	The	trail	of	inequality	was	easily	discernible,	from	the	sixty	out
of	ninety-nine	seats	the	GOP	won	in	2012	to	the	sixty-three	out	of	ninety-nine	in
2014,	 with	 nothing	 approaching	 that	 kind	 of	 dominance	 at	 the	 ballot	 box.
Democratic	 voters	 had	 been	 meticulously,	 ruthlessly,	 and	 unconstitutionally
undercut	and	silenced.59	And	while	the	Supreme	Court	had	earlier	ruled	that	no
one	 could	 expect	 proportional	 representation	 (e.g.,	 that	 48	 percent	 of	 the
population	 should	 receive	 48	 percent	 of	 the	 representatives),	 what	 was
happening	in	Wisconsin	was	not	about	proportional	representation;	it	was	about
representation,	 period.60	 Then,	 Whitford’s	 team	 addressed	 Kennedy’s	 concern
and	provided	not	only	a	way	 to	measure	partisan	gerrymandering	 to	determine
whether	it	was	extreme	but	also	laid	out	the	standards	that,	taken	in	conjunction
with	 the	 measurement,	 could	 identify	 the	 most	 egregious	 cases	 and	 separate
them	 from	 traditional	 redistricting,	 so	 that	 the	 courts	 would	 not	 be	 inundated
with	frivolous	lawsuits.

First,	of	course,	came	the	problem	of	how	to	even	measure.	What	separates	a
Wisconsin	from,	say,	an	Illinois?	Or,	for	that	matter,	Michigan	and	Pennsylvania
from	 California	 or	 New	 York?	 Law	 professor	 Nicholas	 Stephanopoulos	 and
political	scientist	Eric	McGhee	had	developed	a	mathematical	formula	to	assess
districting	 maps.61	 They	 had	 looked	 at	 geography	 to	 see	 whether	 the
concentration	of	likely	Democratic	voters	in	the	cities	accounted	for	the	vast	seat
differential,	 as	Wisconsin	 had	 contended.	 But	 as	 they	 ran	 their	 equations	 and



various	 models,	 it	 was	 apparent	 that	 the	 seats	 flipped	 too	 rapidly	 from
Democratic	 to	 Republican	 for	 geography	 to	 be	 the	 driving	 force.	 The	 key,
instead,	were	the	maps	crafted	in	that	locked	room	and	the	“efficiency	gap”	they
created.	Wasted	votes	are	the	sine	qua	non	in	this	equation—whether	they	are	in
districts	 that	 are	 so	 uncompetitive	 that	 the	winners	 garnered	 94	 percent	 of	 the
vote,	as	has	happened	in	several	Wisconsin	elections,	or	in	other	districts	where
voting	for	a	candidate	who	has	absolutely	no	chance	of	winning	is	a	vote	that	has
gone	 for	 absolute	 naught.	 A	 “gerrymander,”	 the	 research	 team	 explained,	 “is
simply	a	district	plan	that	results	in	one	party	wasting	many	more	votes	than	its
adversary.”	Losers	are	to	be	expected,	of	course.	It	 is	the	structure	determining
the	 full	 extent	of	 that	 loss	 that	 is	under	 scrutiny.	Stephanopoulos	and	McGhee
have	determined	that	“an	efficiency	gap	larger	than	7%	may	show	that	one	party
holds	 an	unconstitutional	 ‘systemic	 advantage’	 over	 the	other.”62	 For	 example,
between	the	1970s	and	1990s,	Republicans	averaged	a	1.5	percent	efficiency	gap
in	 their	 favor.	 Yet,	 “in	 the	 three	 elections	 since	 2010,	 that	 figure	 rose	 to
12.3%.”63	In	other	words,	when	a	plurality	of	the	votes	garners	only	39	percent
of	 the	seats	 in	 the	state	assembly,	 those	wasted	votes	are	 like	the	canary	in	the
mine	signaling	that	something	toxic	may	be	happening	down	in	the	shaft.

The	 efficiency	 gap	 is,	 however,	 only	 one	 component.64	Other	 tests	must	 be
used	 in	 conjunction	 with	 it	 to	 verify	 those	 findings.	 First,	 is	 there	 a	 durable
partisan	 effect,	 such	 as	 Wisconsin	 undergoing	 three	 elections	 in	 which	 the
Republicans’	vote	gains	were	not	overwhelming	but	their	share	of	the	number	of
seats	in	the	General	Assembly	continued	to	grow.	The	next	part	of	the	standard
is	intent	 to	seek	a	partisan	edge.	When	Wisconsin’s	GOP	took	a	small	cabal	to
an	 off-site	 room,	 worked	 away	 at	 the	 maps	 for	 four	 months,	 excluded	 every
Democrat	 from	 the	 process,	 and	 required	 nondisclosure	 agreements	 from	 their
Republican	colleagues	before	they	could	be	shown	their	own	districts,	intent	had
been	more	than	established.	To	be	clear,	unitary	party	control	of	the	government
apparatus—both	houses	of	 the	legislature	and	the	governor’s	office—is	usually
an	 essential	 condition	 of	 intent.	 Finally,	 if	 the	 districts	 do	 not	 meet	 previous
constitutional	 standards,	 such	 as	 being	 compact,	 contiguous,	 and	 within
established	political	subdivisions,	but	instead	begin	to	take	on	the	shape	of	a	bug
splattered	 against	 a	 windshield	 or	 are	 joined	 together	 only	 during	 low	 tide,
something	could	be	awry.65	None	of	these	alone	will	suffice,	but	combined	they
spell	out	democracy’s	SOS.

The	 district	 court	 weighed	 the	 evidence,	 assessed	 the	 arguments,	 evaluated



the	 efficiency	 gap’s	 reliability	 and	 validity,	 and	 parsed	 through	 the	 other
standards	and	how	they	strengthened	the	judiciary’s	ability	to	determine	whether
partisan	 gerrymandering	 was	 in	 operation.	 Then	 the	 court,	 in	 a	 2–1	 decision,
found	 that	Wisconsin	 had	 violated	American	 citizens’	 Fourteenth	Amendment
rights.	With	 that,	 partisan	 gerrymandering	was	 back	 in	 the	 judicial	 crosshairs.
Kennedy’s	opening	in	Vieth	appeared	to	be	just	what	democracy	needed.

Wisconsin,	of	course,	appealed,	and	the	arguments	before	the	U.S.	Supreme
Court	set	off	judicial	fireworks.	The	ideological	fissures	within	the	court	were	on
full	display.	Neil	Gorsuch,	who	owed	his	very	seat	to	the	rules	Senate	Majority
Leader	 Mitch	 McConnell	 (R-KY)	 bent,	 rigged,	 and	 contorted,	 showed	 his
contempt	 for	 the	 efficiency	 gap’s	methodology.	 He	mocked	 the	 “standard”	 as
being	no	more	 than	a	“touch”	of	 this	and	a	“touch”	of	 that,	“a	pinch	of	 this,	a
pinch	of	 that,”	as	 if	 it	were	his	“steak	 rub”	and	“not	a	 real	 set	of	criteria.”	He
questioned	 whether	 the	 court	 had	 any	 business	 meddling	 in	 a	 state’s	 political
affairs.	There	seemed,	to	him,	no	constitutional	reason	for	this	case	to	exist.66

As	Gorsuch	harangued	Whitford’s	attorney	on	this	point,	Justice	Ruth	Bader
Ginsburg	had	had	 just	 about	 enough	and	asked	a	basic	question	 that	 any	 first-
year	law	student	would	know	the	answer	to:	What	is	the	basis	for	“one	person,
one	vote”?	As	Whitford’s	 lawyer,	Paul	M.	Smith,	 recited	 the	Supreme	Court’s
decisions	 in	Baker	 v.	Carr,	Reynolds	 v.	 Sims,	 et	 al.,	Ginsburg’s	 pointed	 query
sent	a	powerful	signal.	Later	she	cut	to	the	core	of	the	issue:	“The	precious	right
to	vote”	was	“what’s	really	behind	all	of	this	…	if	you	can	stack	a	legislature	in
this	 way,	 what	 incentive	 is	 there	 for	 a	 voter	 to	 exercise	 his	 vote?	 …	 What
becomes	of	the	precious	right	to	vote?”67

That	did	not	appear	to	be	the	issue	for	Chief	Justice	John	Roberts,	of	Citizens
United	 and	Shelby	County	 v.	Holder	 fame.	He	derided	 the	 “efficiency	gap”	 as
“gobbledygook”	and	“a	bunch	of	baloney.”	Roberts	insisted	that	what	Whitford
and	 the	 Democrats	 wanted	 was	 “proportional	 representation,	 which	 has	 never
been	 accepted	 as	 a	 political	 principle	 in	 the	 history	 of	 this	 country.”	 Smith
countered	 quickly	 and	 brilliantly	 that	 this	 was	 about	 symmetry.	 If	 in	 one
election,	party	A	received	54	percent	of	the	vote	and	received	58	percent	of	the
seats,	then	the	same	should	hold	true	when	party	B	wins	54	percent	of	the	vote.
“That’s	 symmetry.”	 But,	 Smith	 continued,	 what	Wisconsin’s	GOP	 did	was	 to
spend	 “those	 four	 months	 in	 that	 locked	 room	 doing	 two	 things,	 trying	 to
maximize	 the	amount	of	bias	 and	eliminating	…	competitive	districts.”	Where
there	 had	 once	 been	 twenty	 of	 those	 types	 of	 districts,	 the	 Republicans	 had



reduced	 that	 number	down	 to	 ten	 and	 “tinkered	with	 it	 and	 tinkered	with	 it	 to
make	sure	that	even	of	that	10,	they	thought	they	could	get	at	least	seven.	They
ended	up	getting	eight	and	then	eventually	all	10.”68

Justice	Stephen	Breyer	proffered	an	approach	to	see	if	there	was	some	“way
of	 reducing”	 “all	 of	 that	 social	 science	 stuff	 and	 the	 computer	 stuff	 …	 to
something	manageable.”	Something	 that	 the	 courts	 could	use.	 In	 four	 steps	 he
laid	 it	out.	First,	“was	there	one-party	control	of	 the	redistricting”?	Second,	“is
there	partisan	asymmetry?	In	other	words,	does	the	map	treat	the	political	parties
differently?	…	Good	 evidence	 of	 that,”	 Breyer	 added,	 “is	 a	 party	 that	 got	 48
percent	of	the	vote	got	a	majority	of	the	legislature.”	Third,	“is	there	going	to	be
persistent	asymmetry	over	a	range	of	votes?”	Wisconsin’s	2012,	2014,	and	2016
elections	 “shows	you	 that,”	 he	 said.	And	 fourth,	was	 there	 any	 “justification,”
any	 “motive,”	 for	 crafting	 a	 districting	 map	 that	 is	 one	 of	 “the	 worst	 in	 the
country?”	As	Breyer	admired	his	handiwork,	he	concluded,	“Now,	I	suspect	that
that’s	manageable.”69

Kennedy	 began	 to	 ask	 deep	 questions	 about	 the	 efficiency	 gap	 and	 how	 it
could	 reliably	 identify	 extreme	 partisan	 gerrymandering.	Wisconsin’s	 attorney
tried	to	counter	 that	some	formula	based	on	hypothetical	social	science	models
would	 only	 drag	 election	 decisions	 out	 of	 the	 political	 realm	 where	 they
rightfully	 belonged	 and	 place	 that	 decision-making	 in	 the	 hands	 of	 the	 federal
courts.70

At	 that	 point,	 Justice	 Elena	 Kagan	 cut	 him	 off.	 There	 was	 nothing
“hypothetical,	airy-fairy,	we	guess,	and	then	we	guess	again”	happening	in	this
case,	she	said.	“This	is	pretty	scientific	by	this	point.”71

Justice	 Sonia	 Sotomayor	 then	 picked	 up	 from	 there.	 When	 the	 GOP	 used
social	science	methods	 to	devise	maps,	 the	group	 in	 the	 locked	hotel	 room	ran
enough	 models	 to	 know	 that	 the	 first	 one	 would	 not	 yield	 the	 results	 they
wanted.	“Your	map	drawer	…	started	out	with	the	Court	plan,	they	created	three
or	four	different	maps,	they	weren’t	partisan	enough.	They	created	three	or	four
more	maps,	they	weren’t	partisan	enough.	And	they	finally	got	to	the	final	map,
after	maybe	10	different	 tries	of	making	 it	more	partisan,	 and	 they	 achieved	 a
map	 that	was	 the	most	 partisan	…	And	 it	worked.	 It	worked	 better	 than	 they
even	expected.”	“So,”	she	asked,	“if	it’s	the	most	extreme	map	they	could	make,
why	 isn’t	 that	 enough	 to	 prove	 partisan	 asymmetry	 and	 unconstitutional
gerrymandering?”72

As	 Wisconsin’s	 attorney	 tried	 to	 answer	 but	 fumbled	 badly,	 Sotomayor



circled	 around	 again.	 They	 “kept	 going	 back	 to	 fix	 the	map	 to	make	 it	 more
gerrymandered,”	she	noted.	“That’s	undisputed.	People	 involved	in	 the	process
had	 traditional	maps	 that	complied	with	 traditional	criteria	and	 then	went	back
and	threw	out	 those	maps	and	created	more—some	that	were	more	partisan	…
So	why	didn’t	they	take	one	of	the	earlier	maps?”73

The	answer,	the	confession,	in	fact,	explained	everything.	“Because	there	was
no	constitutional	requirement	that	they	do	so.”74

Through	 all	 the	 oral	 arguments,	 it	 became	 clear.	 The	 conservatives	 on	 the
bench	 had	 dug	 in	 behind	 Scalia’s	 claim	 in	Vieth	 that	 partisan	 gerrymandering
was	 not	 justiciable.	 And	 that	 it	 would	 sully	 the	 court	 to	 insert	 itself	 in	 the
political	process.	Meanwhile,	 the	 liberals	on	 the	bench	were	greatly	concerned
about	 how	 absolute	 power	 had	 corrupted	 the	 democratic	 process	 absolutely.
With	 the	 GOP	 takeover,	 Ginsburg	 had	 cut	 to	 the	 core	 of	 the	 issue:	 What
happened	to	“the	precious	right	to	vote”?	Sotomayor	was	just	as	concerned:	“It’s
okay	to	stack	the	decks	so	…	even	though	it	[one	party]	gets	a	minority	of	votes
…	 [it]	 can	 get	 the	 majority	 of	 seats?”	 She	 was,	 therefore,	 compelled	 to	 ask,
“Could	 you	 tell	 me	 what	 the	 value	 is	 to	 democracy	 from	 political
gerrymandering?	How—how	does	that	help	our	system	of	government?”75

In	fact,	gerrymandering’s	pernicious,	corrosive	effects	on	democracy	and	our
system	of	government	are	well	understood	and	documented.	Karl	Rove	brazenly
explained,	“Control	redistricting	…	and	you	could	control	Congress.”76	Indeed,	a
Brennan	Center	report	noted	that	gerrymandering	in	a	handful	of	swing	states—
Michigan,	North	Carolina,	Pennsylvania,	 Florida,	Ohio,	Virginia,	 and	Texas—
could	 “completely	warp	 the	 composition	 of	Congress.”	The	 redistricting	maps
“are	the	product	of	a	flawed,	undemocratic	process	which	usurps	the	basic	power
of	voters	to	choose	their	representation.”77

Gerrymandering	has	a	horrific	effect	on	voter	behavior.	Those	in	competitive
districts	are	more	likely	to	vote;	those	in	safe,	uncompetitive	districts	stay	home
more	often	on	Election	Day.	Just	as	Ginsburg	surmised,	 there	appears	to	be	no
“incentive	 to	 vote.”	 Moreover,	 that	 “redistricting	 dampens	 turnout	 in	 the
subsequent	 election	 cycle,	 especially	 among	black	 registrants.”	The	 import	 for
what	 this	 means	 to	 Democratic	 candidates	 is	 profound.	 “The	 drop	 in	 overall
turnout	 among	 [African	 Americans]	 attributed	 to	 redistricting	 can	 produce
sizable	 electoral	 effects.”78	As	 expected,	 black	 voter	 turnout	 declined	 in	 every
gerrymandered	swing	state	during	the	2016	election.79

The	 damage	 to	 democracy	 is	 exacerbated	 by	 another	 feature	 of	 partisan



gerrymandering:	 there	 are	 deliberately	 fewer	 competitive	 districts.	 Not
surprisingly,	 then,	 in	 the	 2016	 election,	 97	 percent	 of	 incumbents	 in	 the	 U.S.
House	 of	 Representatives	 won	 reelection.80	 In	 California,	 before	 the	 state
adopted	the	process	for	a	nonpartisan	commission	to	draw	district	lines,	former
governor	Arnold	Schwarzenegger	noted	that	“	‘the	former	Soviet	Politburo	had
more	turnover’	 than	pre-reform	California,	which	between	2002	and	2010	held
265	congressional	races,	of	which	just	one	saw	a	seat	change	its	party	control.”81

The	 lack	 of	 accountability	 to	 the	 public,	 therefore,	 creates	 another	 vicious
dynamic.	On	one	 hand,	 there’s	 the	 calcification	 inherent	 in	 one-party	 rule.	On
the	other,	 there’s	 the	 internal	party	 catalyst	 that	pushes	 the	 agenda	 further	 and
further	 to	 the	extreme	 in	order	 for	challengers	 to	differentiate	 themselves	 from
what	 is	now	orthodoxy.	Alabama	governor	George	Wallace	had	called	it	being
“out-niggered.”	It	creates	a	hardening	in	legislative	positions	that	requires	those
in	power	to	refuse	to	compromise	or	seek	solutions	across	the	political	aisle	for
fear	 of	 running	 into	 a	 modern-day	 Ross	 Barnett,	 where	 even	 the	 most
commonsensical	 stance	 (e.g.,	 that	 lynchers	 should	 be	 brought	 to	 justice)
becomes	inflammatory	and	politically	untenable.

Virginian	and	former	House	majority	leader	Eric	Cantor,	who	made	his	mark
as	a	“very	conservative”	Tea	Party	darling	who	challenged	President	Obama	at
every	turn,	learned	this	lesson	the	hard	way.	In	2014,	he	was	“out-niggered”	on
the	 issue	of	 immigration.	His	 hard-core	 stances	 turned	out	 to	 be	not	 hard-core
enough	in	a	gerrymandered	district	where	there	was	no	leavening,	no	diversity,
only	“new	and	very	conservative	voters	who	had	been	moved	 in	 to	 strengthen
him	 in	 the	 general	 election.”	 Instead,	 he	 was	 “felled	 in	 a	 primary	 for	 being
insufficiently	faithful	to	the	ideas	of	the	right.”82

Unfortunately,	the	assault	on	democracy	is	not	only	about	the	way	congressional
and	 legislative	 district	 lines	 are	 drawn.	The	undermining	of	 democracy	 is	 also
achieved	in	the	way	long,	seemingly	interminable	lines	at	the	voting	booth	have
been	artificially	created.	We’ve	 seen	 the	 results:	A	 five-hour	wait	 in	Maricopa
County,	Arizona.83	A	 line	with	 four	 thousand	people	stretching	 for	one	quarter
mile	in	Cincinnati.84	Lines	in	Miami-Dade	County,	Florida,	bending	beyond	the
photographer’s	lens	and	melding	into	the	horizon.85

Those	 lines,	 and	 so	many	 others	 just	 like	 them,	 take	 their	 toll.	 Studies	 are
clear	 that	 long	 lines	 “discourage	 voting,	 lower	 confidence”	 that	 a	 ballot	 will



actually	be	counted,	“and	impose	economic	costs	on	voters.”86	Moreover,	just	as
voting	is	“habit-forming,”	not	voting	is	as	well.	Once	discouraged,	it	becomes	a
difficult	pattern	to	break.87

As	 endemic	 as	 long	 lines	 have	 become,	 however,	 they	 are	 not	 a	 fixture	 in
most	 communities.	 The	 conditions	 that	 bring	 about	 five-hour	 wait	 times,	 or
thousands	standing	in	line,	or	only	forty	people	able	to	get	through	and	cast	their
ballots	 after	 three	 hours,	 are	 concentrated	 overwhelmingly	 in	 minority
precincts.88	In	short,	this	is	a	burden	that	is	disproportionately	borne	in	order	to
exercise	that	fundamental	right	to	vote.	In	2012,	on	average,	blacks	had	to	wait
in	 line	 twice	 as	 long	 as	 whites.	 In	 the	 “10	 Florida	 precincts	 with	 the	 longest
delays	…	almost	70	percent	of	voters	were	Latino	or	black.”	Nationwide,	in	the
2012	 election,	whites	who	 lived	 in	white	 neighborhoods	 had	 the	 shortest	wait
times	of	all	citizens—just	seven	minutes.89

Behind	the	lines,	beneath	the	sometimes	hours	of	waiting,	is	a	deliberate	and
cruel	hoax	played	on	millions	of	citizens.	Minority	neighborhoods,	despite	their
population	density,	have	been	allocated	significantly	fewer	resources	by	election
officials.90	There	are	 fewer	poll	workers.	Fewer	operable	machines.	And	 fewer
opportunities	to	vote,	as	Republican	legislatures,	such	as	those	in	Ohio,	Indiana,
Florida,	and	North	Carolina,	have	slashed	the	days	and	times	available	for	early
voting.91	 Early	 voting	 had,	 in	 previous	 elections,	 been	 one	 of	 the	 key	ways	 to
take	the	economic	burden	off	a	generally	working-class	population	that	had	been
forced	 to	 choose	 between	 voting	 on	Tuesday	 and	missing	 hours	 at	 the	 job,	 or
going	 to	 work	 and	 not	 participating	 in	 electing	 the	 officials	 and	 policies	 that
affect	one’s	life.	Latinos,	for	example,	are	the	least	likely	racial	or	ethnic	group
to	 vote	 in	 person	 on	 Election	 Day.92	 In	 2008,	 before	 Florida	 reduced	 early
voting,	African	Americans	were	13	percent	of	 the	 electorate	but	more	 than	35
percent	 of	 those	 who	 voted	 before	 Election	 Day.93	 The	 conscious	 decision	 of
election	officials	 to	shortchange	Latino	and	black	neighborhoods’	access	 to	 the
polls,	 to	 place	 older,	 barely	 working,	 and,	 in	 the	 case	 of	 Detroit	 in	 2016,
nonworking	machines	at	their	precincts	wreaks	havoc	on	democracy.94

In	Ohio,	for	example,	the	secretary	of	state	allocates	only	one	polling	station
per	county	 for	early	voting.	On	 the	surface,	 that	gives	 the	aura	of	 fairness	and
equity.	 But	 all	 counties	 are	 not	 equal.	 Pickaway	 County	 has	 fewer	 than	 sixty
thousand	 residents	 total.95	 Hamilton	 County,	 where	 Cincinnati	 is	 located,
however,	 has	 a	 population	of	more	 than	 eight	 hundred	 thousand.96	Yet	 despite
this	 seismic	 disparity,	 each	 had	 only	 one	 early	 voting	 polling	 place	 available.



There	 were,	 obviously,	 no	 lines	 in	 Pickaway	 County,	 home	 to	 Circleville.
Hamilton	County,	however,	in	trying	to	squeeze	a	population	of	that	magnitude
through	only	one	facility,	had	a	line	that	stretched	a	quarter	mile.

This	electoral	resource	distribution	policy	uses	geography	as	a	proxy	for	race
and	puts	a	distinct	burden	on	voters	who	live	in	major	urban	areas	in	the	state—
Cleveland,	 Columbus,	 Cincinnati,	 Dayton,	 etc.—and,	 therefore,	 disadvantages
blacks.	 Whereas	 Pickaway	 County,	 for	 example,	 has	 only	 1,881	 African
Americans,	Franklin	County,	where	Columbus	is	located,	has	more	than	274,000
African	American	residents.97	The	allocation	of	one	early	voting	spot,	especially
for	a	population	whose	median	income	is	a	little	more	than	thirty-one	thousand
dollars	 (a	 full	 twenty	 thousand	dollars	 below	 the	 state	median),	 is	 designed	 to
corrosively	and	subtly	lower	black	voter	turnout.98	When	pressed	to	account	for	a
policy	 that	 could	 have	 this	 kind	 of	 deleterious	 impact,	 the	 chairman	 of	 the
Franklin	County	Republican	Party	explained,	“I	guess	 I	 really	actually	 feel	we
shouldn’t	 contort	 the	 voting	 process	 to	 accommodate	 the	 urban—read	African
American—voter	turnout	machine.”99

Other	 ploys	 to	 strip	 election	 resources	 from	minority	 communities	 abound.
By	 the	 time	 the	 2016	 election	 was	 held,	 for	 example,	 there	 were	 868	 fewer
polling	places	available	in	previous	VRA	preclearance	counties.100	Scholars	have
found	 that	 “moving	 a	 polling	 place	 can	 affect”—and	 not	 for	 the	 better—“the
decision	 to	 vote.”101	 North	 Carolina,	 in	 a	 “subtler	 maneuver”	 than	 the
gerrymandering	 and	 voter	 ID	 laws	 that	 landed	 the	 state	 in	 court,	 “moved	 the
location	 of	 almost	 one-third	 of	 the	 state’s	 early	 voting	 sites,”	 which	 then
“significantly	 increased	 the	 distance	African	Americans	 have	 to	 travel	 to	 vote
early,	while	 leaving	white	 voters	 largely	 unaffected.”	 This	was	 deliberate.	An
earlier	 study	 indicated	 that	 for	 every	 one-tenth	 of	 a	mile	 increase	 to	 a	 polling
place,	voting	by	registered	black	voters	declines	by	0.5	percent.	The	ratio	in	that
study	 suggests	 that	 “North	 Carolina’s	 changes	might	 have	 kept	 nearly	 19,000
black	 voters	 from	 the	 polls.”102	 In	Macon,	Georgia,	 election	 officials	 voted	 to
move	the	new	polling	station	for	the	African	American	precinct	to	the	sheriff’s
office.	 In	 Sparta,	 Georgia,	 a	 poll	 consolidation	 left	 the	 one	 assigned	 to	 the
majority	black	neighborhood	seventeen	miles	away.	Only	heightened	vigilance
and	major	protests	 in	both	cases	stopped	 those	moves.103	 In	Florida	and	Texas,
the	legislatures	changed	the	laws	to	make	voter	registration	drives	or	assistance
“a	 risky	 business”	 by	 requiring	 months	 of	 courses	 or	 sworn	 oaths	 under	 the
penalty	of	felony	criminal	prosecution,	short	and	unreasonable	turnaround	times



to	submit	registration	cards	to	election	authorities,	and	unnatural	county	barriers
on	 registration	 activities	 that	 ignored	 the	 growth	 of	multicounty	metropolises.
The	result	in	Florida	was	that	the	League	of	Women	Voters,	which	had	led	voter
registration	drives	for	seven	decades,	ceased	operations,	pulled	out	of	the	state,
and	sued.	In	Texas,	voter	registration	is	so	onerous,	criminalized	even,	that	there
are	more	unregistered	voters	 there	 than	 the	 total	population	of	 twenty	states.104
Texas	 and	Georgia	 have	 also	 interpreted	 laws	 about	 “assisting”	 at	 the	 polls	 to
ensnare	a	young	man	helping	his	Bengali-speaking	mother	translate	a	ballot,	and
an	African	American	second-generation	civil	rights	warrior	in	southern	Georgia,
who,	 when	 asked,	 simply	 showed	 a	 young	 woman	 how	 to	 use	 the	 voting
machine.	Both	the	son	and	the	black	doyenne	then	faced	felony	charges,	which,
by	design,	sent	a	strong	warning	signal	to	both	their	communities.105

In	short,	rigging	the	rules	to	suppress	or	dilute	the	vote	of	millions	of	citizens
to	affect	the	outcome	of	an	election	has	come	almost	naturally	to	many	of	these
politicians	 and	 public	 officials.	 Tweaking	 a	 line	 here	 or	 creating	 a	 longer	 line
there	 has	 displayed	 the	 high-tech	 wizardry	 of	 “blunt-force	 computer-driven”
gerrymandering	 and	 the	 low-tech,	 traditional	 means	 of	 starving	 minority
communities	of	resources	necessary	to	participate	fully	in	American	democracy.

Yet,	none	of	this	has	gone	unchallenged.	The	numerous	lawsuits,	the	protests,
the	 op-eds,	 the	 investigative	 journalists	 digging	 into	 the	 arcane	 minutiae	 of
electoral	 law	and	 legislative	 intent,	all	 indicate	 that	 the	 light	cannot	be	snuffed
out.	As	one	woman	who	took	on	Georgia’s	attempt	to	move	the	polling	place	for
the	black	community	to	the	sheriff’s	office	noted,	“When	voter	suppression	still
exists	and	when	we	have	to	stand	up	for	what	we	believe	in	and	what	is	right,	we
will	do	it.”106



	

Five

The	Resistance

While	 Nina	 Simone	 sang	 “Mississippi	 Goddam,”	 Alabama	 showed	 how	 it’s
really	 done.1	 The	 images	 are	 seared	 in	 our	 national	 memory.	 A	 firebombed
Greyhound	 bus,	 listing	 to	 one	 side	 near	 Anniston,	 its	 tires	 shredded,	 doors
jammed	 shut,	 and	Molotov	 cocktails	 sending	 terror,	 screams,	 and	 thick	 black
smoke	pouring	out	 its	windows.	Freedom	Riders	gingerly	picking	broken	 teeth
out	 of	 their	 blood-soaked	 mouths.	 Firehoses	 in	 Birmingham	 slamming	 black
bodies	 against	 brick	 walls	 and	 hurling	 nonviolent	 protesters,	 often	 children,
down	the	street.	Snarling,	 fangs-bared	German	shepherds,	straining	 to	rip	open
the	 flesh	 of	 unarmed	 black	 people	 with	 the	 full	 encouragement	 of	 law
enforcement.	Pint-size	stretchers	emerging	from	the	bombed-out	hell	of	a	church
with	 tiny	white	 sheets	 draped	 over	 the	 lifeless	 bodies	 of	 four	 little	 girls.	 State
police	 and	 horseback-mounted	 sheriff’s	 deputies	 trampling,	 teargassing,	 and
whipping	men,	women,	and	children	on	Selma’s	Edmund	Pettus	Bridge.

The	consequences	of	that	brutality,	of	that	way	of	governing,	have	permeated
the	state	long	beyond	the	Civil	Rights	Movement	and	well	into	the	twenty-first
century.2	 Although	 its	 form	 of	 oppression	 is	 now	 much	 subtler,	 it	 is	 equally
devastating.	Alabama	ranks	dead	last	in	the	nation	in	public	health.3	The	United
Nations	Special	Rapporteur	on	Extreme	Poverty	found	extensive	pools	of	human
fecal	 matter	 in	 the	 woods	 behind	 homes	 because	 there	 is	 no	 waste-disposal
infrastructure	 for	 large	 swaths	 of	 the	 state’s	 Black	 Belt	 counties	 and,	 equally
important,	 the	 government	 refuses	 to	 build	 any.	 State	 officials,	 however,	 are
fully	aware	of	the	need.	According	to	the	Alabama	Department	of	Public	Health,
“The	 number	 of	 households	 in	 Lowndes	 County	with	 inadequate	 or	 no	 septic



systems	range	from	40	to	90	per	cent;	…	50	per	cent	of	the	conventional,	onsite
septic	 systems	 are	 currently	 failing	or	 are	 expected	 to	 fail	 in	 the	 future.”	As	 a
result,	 fecal-contaminated	water	has	made	E.	coli	and	hookworm,	 indicative	of
extreme	 systemic	 poverty,	 prevalent	 throughout	 the	 Black	 Belt	 counties.4	 Not
surprisingly,	the	state	is	next	to	last	in	infant	health.	In	fact,	 the	“death	rate	for
African	American	infants	is	more	than	two	times	higher	than	the	rate	for	white
infants,	a	stubborn	trend	that	has	persisted	for	the	last	several	years.”5	Alabama
is	also	 ranked	 forty-seventh	 in	education,	 forty-fifth	 in	 low	poverty	 rate,	 forty-
sixth	in	low	unemployment	rate,	and	forty-second	in	quality	of	government.6

This	 is	 the	 toxic	 bouillabaisse	 that	 gave	 rise	 to	 Judge	 Roy	 Moore	 as	 the
Republican	candidate	for	the	U.S.	Senate	in	a	2017	special	election.	His	Bible-
thumping	diatribes	 embodied	 the	 sense	of	 righteous,	God-ordained	 racism	 that
had	already	doomed	the	state	to	the	bottom	tier.	His	résumé	was	a	testament	to
homegrown	rebel	canon	masquerading	as	homespun	patriotic	symbolism.	Moore
had	been	a	reckless	MP	in	Vietnam	whose	violations	of	the	rules	and	insistence
on	“strutting	around”	so	that	his	rank	and	honor	were	recognized	consistently	put
American	 soldiers	 in	 danger.	 Similarly,	 he	was	 a	mediocre	 law	 student	whose
pugnaciousness	 could	 not	 mask	 that	 he	 was	 absolutely	 “immune	 to	 logic	 and
reason.”7	 When	 he	 was	 a	 thirtysomething	 assistant	 district	 attorney,	 young
women,	many	in	their	teens	and	one	as	young	as	fourteen	years	old,	accused	him
of	stalking	and,	 in	 the	case	of	 the	minor,	committing	sexual	assault.8	He	was	a
“dangerous”	 chief	 justice	 who	 had	 to	 be	 removed	 twice	 from	 the	 Alabama
Supreme	 Court	 because	 he	 openly	 and	 proudly	 flouted	 and	 defied	 the	 U.S.
Constitution.9	 He	 publicly	 questioned	 whether	 women	 were	 qualified	 to	 hold
elected	 office.10	 He	was	 a	 gay-bashing,	 Islam-hating,	 “conservative	 extremist”
who	 thought	 the	 last	 time	America	was	 truly	 great	 was	 during	 slavery.11	 Yet,
after	the	2017	Republican	primary,	this	was	the	man	poised	to	be	the	next	U.S.
senator	from	Alabama.

Despite	 his	 obvious	 shortcomings	 (although	 the	 sexual	 assault	 allegations
came	 later	 in	 the	 campaign),	 the	 idea	 of	 Senator	 Roy	 Moore	 wasn’t	 so
farfetched.	 Not	 only	 had	 Republicans	 won	 every	 U.S.	 Senate	 election	 in
Alabama	over	the	past	twenty-five	years,	but	since	the	advent	of	Shelby	County
v.	 Holder,	 the	 state	 had	 amassed	 a	 powerful	 array	 of	 voter	 suppression
techniques	 and	 laws	 targeted	 at	 the	 one	 constituency	 that	 could	 possibly	 give
Doug	 Jones,	 Moore’s	 Democratic	 opponent,	 something	 beyond	 a	 “snowball’s
chance	in	hell”	and	a	“sliver	of	hope”	of	winning.12



Once	Alabama	was	 freed	 from	 the	 oversight	 of	 the	VRA	and	 preclearance,
every	 twist	 and	 turn	 of	 the	 assault	 on	 voting	 rights	was	mobilized	 to	 go	 after
black	and	poor	 folk,	which	 the	state	had	 in	abundance.	A	recent	study	showed
that	 all	 Alabama’s	 Black	 Belt	 counties	 have	 “a	 poverty	 rate	 higher	 than	 25
percent.”	Moreover,	only	 the	Black	Belt	counties	have	 that	distinction.	And,	at
the	sites	of	historic	voting	rights	battles—Dallas	County,	Lowndes	County,	and
Perry	County—the	poverty	 rate	 ranged	 from	34.6	 percent	 to	 40	percent.13	The
state,	therefore,	looked	at	its	citizens	and	didn’t	see,	as	Kristina	Scott,	executive
director	of	the	nonprofit	organization	Alabama	Possible,	stated,	that	“poverty	is
…	a	complex	series	of	barriers	that	hardworking	people	have	to	overcome	every
day.”14	 Instead,	 Alabama	 created	 an	 additional	 series	 of	 hurdles	 to	 get	 to	 the
ballot	box	that	increased	the	intensity	of	that	struggle.

Each	redrawn	boundary,	each	closed	polling	place,	each	understaffed,	barely
equipped	polling	station,	each	long	line,	and	each	ID	requirement	all	negatively
affected	voter	turnout.	The	first	test	was	the	2014	midterm	election.	As	NAACP
Legal	 Defense	 Fund	 president	 Sherrilyn	 Ifill	 noted,	 “Alabama	 voter	 turnout
reached	a	shameful	nadir,	plummeting	to	the	lowest	it	had	been	in	decades.”15	In
counties	with	 sizable	minority	populations,	 in	 fact,	Alabama	achieved	what	no
other	 state	had:	 a	 full	 5	percent	decline	 in	voter	 turnout—the	most	precipitous
drop	in	the	nation.16

The	 road	 to	 this	 “shameful	 nadir”	 began	 even	 before	 Shelby	 County	 v.
Holder.	 In	 2011,	 the	Alabama	 legislature	 rushed	 through	 a	 strict	 voter	 ID	 law
that	 eliminated	 utility	 bills,	 bank	 statements,	 and	 other	 documents	 as	 viable
proof	of	 residency	and	 instead	 required	government-issued	photo	 IDs	 to	cast	 a
ballot.	 The	 law	 was	 so	 intentionally	 racist,	 though,	 that	 the	 state	 didn’t	 even
bother	to	send	it	up	to	the	DOJ	for	preclearance.	It’s	easy	to	see	why.	Republican
lawmakers	 had	 actually	 recorded	 themselves	 discussing	 how	 to	 “depress	 the
turnout	 of	 black	 voters—whom	 they	 called	 ‘aborigines’	 and	 ‘illiterates’	 who
would	 ride	 ‘H.U.D.-financed	 buses’	 to	 the	 polls.”17	 That	 bill,	 not	 surprisingly,
lay	dormant	 for	years.	But	 a	day	after	 the	Supreme	Court	 came	down	with	 its
decision	 gutting	 the	 Voting	 Rights	 Act,	 Alabama	 implemented	 this	 law—one
that	never	could	have	passed	the	VRA’s	litmus	test.18

As	with	the	1890	Mississippi	Plan,	though,	this	voter	ID	law	had	an	overtly
discriminatory	 intent,	 while	 its	 implementation	 was	 full	 of	 subterfuge.	 For
example,	with	 the	 city	 of	 Birmingham	 alone	 struggling	 under	 the	weight	 of	 a
30.9	 percent	 poverty	 rate,	 with	 the	 state	 capitol,	 Montgomery,	 hovering	 just



above	a	24	percent	poverty	rate,	and	with	32	percent	of	Latinos	and	30.3	percent
of	African	Americans	in	the	state	living	below	the	poverty	line	(compared	with
13.7	 percent	 of	 whites),	 not	 surprisingly	 tens	 of	 thousands	 of	 Alabamians
received	 federal	 assistance	 for	 housing,	 including	 public	 housing.19	 In	 fact,
African	Americans	made	 up	 71	 percent	 of	 “the	 State’s	 federal	 public	 housing
residents.”20	And	 yet	 the	 key	 government-issued	 photo	 identification	 for	 those
who	lived	in	public	housing	was	not	on	the	“approved”	list	for	voter	IDs.21

That	 seemed	 like	 an	 easy	 fix.	 But	 as	 Deuel	 Ross,	 an	 attorney	 with	 the
NAACP	LDF,	explained,	it	wasn’t	so	easy:	“Alabama	has	rejected	even	modest
suggestions	 to	 lessen	 the	 photo	 ID	 law’s	 impact	 …	 Last	 year,	 for	 example,
Alabama	officials	ruled	that	people	could	not	vote	using	the	photo	IDs	issued	to
them	by	public	housing	authorities.”	In	response,	Secretary	of	State	John	Merrill
did	not	address	that	issue	head-on	but	used	the	cloak	of	protecting	the	ballot	box
from	fraud	to	justify	a	law	with	both	discriminatory	intent	and	impact.	This	was
his	 attempt	 to	 plant	 the	 state’s	 flag	 in	 something	 less	 toxic	 than	 overt	 racism.
“The	 photo	 ID	 requirement	 was	 designed	 to	 preserve	 the	 credibility	 and	 the
integrity	of	the	electoral	process,”	he	said.	“I	voted	for	and	was	a	co-sponsor	of
House	Bill	19	that	became	Act	Number	2011-673	in	2011,	and	I	will	defend	the
rights	 and	 freedoms	 of	 all	 our	 eligible	 citizens	 to	 register	 to	 vote,	 obtain	 a
qualified	photo	voter	ID,	and	participate	in	the	electoral	process!”22

Those	 qualified	 voter	 IDs	 could	 be	 obtained	 at	 the	 Department	 of	 Motor
Vehicles,	but	then	Governor	Robert	Bentley	closed	the	DMV	locations	in	the	six
counties	 where	 African	 Americans	 made	 up	 more	 than	 70	 percent	 of	 the
population,	and	he	shuttered	the	DMVs	in	another	eleven	counties	where	blacks
made	 up	 more	 than	 half	 of	 the	 residents.23	 The	 impact	 was	 devastating.	 A
Brennan	Center	report,	in	fact,	showed	that	“almost	a	third	of	Alabama’s	voting-
age	population	 lived	more	 than	10	miles	away	from	the	nearest	 license-issuing
office	that	was	open	more	than	two	days	per	week.”24

The	state	tried	to	pretend	that	its	alternate-ID	mobile	unit	would	supplant	the
brick-and-mortar	sites,	but,	by	design,	it	didn’t	even	come	close.	Alabama	issued
only	 5,070	 voter	 cards	 out	 of	 the	 quarter	 of	 a	 million	 its	 own	 calculations
estimated	were	actually	needed,	and	the	link	on	the	secretary	of	state’s	website
“directing	voters	to	places	where	they	could	get	a	free	ID	led	to	a	blank	page.”
Kathleen	Unger,	the	president	and	CEO	of	VoteRiders,	which	assists	citizens	in
getting	the	ID	they	need	to	vote,	saw	this	as	a	typical	move.	“The	lack	of	clear
information,	 frankly,	…	the	 lack	of	correct	 information	or	 internally	consistent



information	online	…	It’s	a	big	problem	…	Sadly,”	Unger	concluded,	“I	am	not
surprised.”25

Despite	the	closing	of	the	DMVs	in	the	Black	Belt	counties,	the	demonstrated
inadequacy	of	the	mobile	units,	and	the	lack	of	information	on	the	secretary	of
state’s	website,	Alabama,	nonetheless,	claimed	that	its	online	registration	would
solve	 the	 problem.	 However,	 56	 percent	 of	 those	 living	 in	 Alabama’s	 rural
counties,	including	the	Black	Belt,	do	not	have	access	to	the	internet.	Neither	do
20	percent	of	those	in	urban	areas.26

Another	possibility	was	to	physically	travel	to	another	county	to	get	a	driver’s
license,	 but	 “13.8	 percent	 of	 Black	 households	 in	 Alabama	 as	 compared	 to	 4
percent	of	white	households	…	have	no	access	to	a	vehicle.”	For	those	without	a
car,	public	transportation	was	the	only	viable	means	to	get	 the	card	required	to
vote.	 But	 Alabama	 “invests	 no	 state	 money	 in	 public	 transportation”	 and,
therefore,	 is	 ranked	 forty-eighth	 in	 the	 nation	 in	 “intercity	 transit	 access”	 for
844,000	rural	residents.27

There	was	still,	supposedly,	one	more	option:	the	local	courthouse.	Secretary
of	State	Merrill,	in	fact,	praised	this	opportunity	where	“anybody	can	go	any	day
of	the	week	…	and	apply	for	a	voter	ID.”28	Like	everything	else	the	state	touted
as	an	option,	though,	there	were	major	structural	flaws	with	this	choice	as	well.
First,	 as	Merrill	 had	 to	 admit,	 one	 could	 apply	 “as	 long	 as	 the	 courthouse	 is
open,”	but	what	he	didn’t	say	was	that	since	“2013,	many	Alabama	courthouses
have	 been	 operating	 on	 reduced	 hours,	 due	 to	 budget	 cuts.”29	 The	 second
unspoken	 and	 significant	 flaw	 was	 to	 treat	 the	 local	 courthouse—a	 central
component	 of	 a	 notorious	 criminal	 justice	 system—as	 a	 viable,	 race-neutral
space	 to	obtain	a	voter	 ID	card.	This	despite	 the	 fact	 that	 the	name	Scottsboro
haunts	the	halls	of	justice,	where	“Yellow	Mama,”	the	electric	chair,	sent	flames
shooting	out	of	the	head	of	one	of	the	condemned	and	took	nineteen	minutes	to
burn	to	death	another	inmate,	where	more	than	half	of	those	on	death	row	in	the
state	are	African	American,	and	where	the	prison	population	is	54	percent	black
although	African	Americans	are	only	26	percent	of	the	population.30

John	Merrill	 and	 other	Republican	 lawmakers	 claimed	 that	 they	 simply	 did
not	see	the	problem.	The	issue	of	access	to	the	ballot	box	had	nothing	to	do	with
Alabama	rejecting	government-issued	public	housing	 ID,	closing	 the	DMVs	 in
the	Black	Belt	counties,	curtailing	the	hours	at	 the	courthouses,	placing	broken
links	 and	 misleading	 and	 inconsistent	 information	 on	 the	 state’s	 website,
offering	the	mirage	of	online	registration	for	people	without	even	the	basic	fiber



optics	 (much	 less	 computers)	 in	 their	 rural	 areas,	 suggesting	 that	 Alabamians
could	ride	nonexistent	public	transportation	to	other	counties,	or	touting	a	mobile
voter-ID-card	 unit	 that	 provided	 only	 2	 percent	 of	 the	 cards	 needed.	 The
problem,	John	Merrill	said,	was	the	people.	“If	you’re	too	sorry	or	lazy	to	get	up
off	of	your	rear	and	to	go	register	to	vote,	or	to	register	electronically,	and	then
to	go	vote,	then	you	don’t	deserve	that	privilege,”	he	said,	as	he	twisted	not	only
state-constructed	 barriers	 into	 personal	 failings	 but	 also	 the	 Fifteenth
Amendment	into	a	“privilege”	and	not	a	right.	“As	long	as	I’m	secretary	of	state
of	 Alabama,”	 he	 boasted,	 “you’re	 going	 to	 have	 to	 show	 some	 initiative	 to
become	a	registered	voter	in	this	state.”31

Alabama	was,	in	other	words,	going	to	continue	to	treat	the	right	to	vote	for
African	Americans	as	an	obstacle	course,	creating	more	hurdles	and	trenches	to
jump	 over	 and	 walls	 to	 climb.	 Thus,	 although	 the	 state’s	 population	 grew	 by
“nearly	2	percent	from	2010	to	2016,”	Alabama	closed	down	“almost	7	percent”
of	 its	precincts.	Because	of	Shelby	County	v.	Holder,	by	2016,	 there	were	868
fewer	 precincts	 in	 Section	 5	 jurisdictions.	 Sixty-six	 of	 those	were	 in	Alabama
alone.32

As	 if	 that	 weren’t	 enough,	 by	 August	 2017	Merrill	 purged	 the	 voter	 rolls,
“putting	340,162	people	…	on	inactive	voter	status.”	He	explained	that	he	was
merely	“following	federal	and	state	law”	and	had	used	the	established	postcard
method,	 where	 his	 office	 mailed	 a	 notice	 that	 required	 a	 response	 within	 a
limited,	defined	time	or	the	recipient	would	be	removed	as	a	registered	voter	and
placed	in	electoral	limbo—the	inactive	roll.33	That	a	state	representative	landed
on	the	“inactive”	roll	although	she	“never	got	[a	postcard]	and	neither	did	[her]
wife”	or	that	subsequent	complaints	identified,	among	others,	a	woman	who	had
voted	 in	 the	 same	 precinct	 since	 2005	 only	 to	 be	 turned	 away	 at	 the	 polling
station,	 suggested,	 as	 the	 Southern	 Poverty	 Law	 Center	 asserted,	 that	 “the
process	 used	 by	 the	 secretary	 of	 state	 is	 deeply	 flawed.”	 Merrill	 actually
conceded	 that	 “many	 voters	 might	 be	 discouraged	 from	 voting,	 because	 they
don’t	have	time	to	pursue	the	matter.”34	And	then,	he	left	the	issue	right	there—
with	discouraged	voters	and	a	deeply	flawed	process.

That	 sense	of	confusion,	obfuscation,	 and	discouragement	eddied	 right	over
to	the	issue	of	felony	disfranchisement.	In	1901,	Alabama	stripped	voting	rights
from	those	convicted	of	crimes	of	“moral	turpitude.”	For	more	than	one	hundred
years,	 though,	 the	 state	 refused	 to	 lay	 out	what	 crimes	 actually	 fell	 under	 that
broad,	 amorphous	 definition.	 In	 fact,	 some	 registrars	 interpreted	 it	 to	 mean



misdemeanors,	such	as	vagrancy,	and	other	charges	that	 law	enforcement	 liked
to	 reserve	 for	black	people.	By	 the	 twenty-first	 century,	 15	percent	 of	African
American	 adults	 in	 the	 state	 were,	 therefore,	 disfranchised	 by	 this	 1901	 Jim
Crow	statute	specifically	designed	to	limit	black	voters	and,	as	the	U.S.	Supreme
Court	had	observed,	 “	 ‘to	 establish	white	 supremacy	 in	 this	State.’	 ”35	Finally,
after	 much	 pressure	 and	 further	 litigation	 from	 the	 ACLU,	 the	 NAACP,	 the
League	 of	 Women	 Voters,	 the	 NAACP	 LDF,	 and	 other	 civil	 rights
organizations,	 in	 2017,	 under	 H.B.	 282,	 Alabama	 crafted	 a	 definitive	 list	 of
crimes—murder,	 rape,	 treason,	 etc.—which	 fell	 under	 the	 banner	 of	 “moral
turpitude.”	That	meant,	of	course,	that	there	were	more	than	“250,000	otherwise
qualified	citizens—nearly	8	percent	of	the	population”—who	had	previously	lost
their	voting	 rights	but	were	unaware	 those	 rights	were	now	 restored.36	Merrill,
nonetheless,	 did	 not	 see	 the	 need	 to	 take	 any	 initiative	 “to	 inform	 those	 who
previously	were	unable	to	vote	that	they	can	now	register.”37

Finally,	in	addition	to	all	the	other	methods	of	voter	suppression,	the	state	had
gerrymandered	 districts	 that	were	 so	 obviously	 racially	 biased	 that	 the	 federal
courts	eventually	slapped	them	down.	Alabama	drew	its	legislative	boundaries	to
“pack”	 as	 many	 minority	 voters	 in	 as	 few	 districts	 as	 possible,	 thus	 giving
disproportionate	weight	to	white	voters	and,	as	the	research	is	clear,	seeking	to
demoralize	blacks	and	Latinos	so	that	they	wouldn’t	even	bother	to	vote.38

The	 Atlantic	 journalist	 Vann	 R.	 Newkirk	 II	 summed	 up	 how	 intentionally
daunting	 the	 barricades	 to	 voting	 in	 2017	 were.	 “Voting	 has	 always	 been
burdensome	 for	 black	 people	 in	Alabama,”	 he	 noted.	There	were	 the	 standard
obstacles	of	ID,	limited	polling	places,	purged	voter	rolls,	and	more,	which	had
all	 been	 deployed,	 and	 meanwhile,	 the	 tried-and-true	 voter	 modernization
techniques	were	simply	not	available.	Newkirk	explained,	“Early	voting,	which
has	been	a	key	factor	for	other	states	in	increasing	black	turnout,	is	not	permitted
in	Alabama.	The	state	also	doesn’t	have	no-fault	absentee	voting,	preregistration
for	teens,	or	same-day	registration.	In	all,	it’s	harder	to	vote	in	Alabama	than	just
about	anywhere	else.”39

Frankly,	it	looked	hopeless.	Roy	Moore	was	on	the	cusp	of	shaping	the	laws
for	 the	United	States	of	America	 in	 the	 twenty-first	century,	with	a	vision	 that
was	clearly	nineteenth-century	antebellum.	He	had	repeatedly	said	that	“getting
rid	of	constitutional	amendments	after	 the	Tenth	Amendment,”	which	 included
the	 ones	 ending	 slavery	 (Thirteenth),	 defining	 citizenship	 and	 due	 process
(Fourteenth),	 guaranteeing	 the	 right	 to	 vote	 without	 racial	 discrimination



(Fifteenth),	 providing	 for	 women’s	 right	 to	 vote	 (Nineteenth),	 and	 ending	 the
poll	tax	(Twenty-Fourth),	“would	‘eliminate	many	problems’	in	the	way	the	US
government	 is	 structured.”40	 With	 that	 vision	 of	 what	 would	 make	 America
great,	 he	 now	 had	 the	 financial	 backing	 of	 the	 Republican	 Party	 and	 the
endorsement	 of	 President	Donald	Trump.	The	Guardian	 summed	 it	 up:	 It	 just
“seemed	the	pit	was	bottomless.”41

Worse	yet,	nothing	seemed	to	be	powerful	enough	to	stop	this	juggernaut.
The	wing-and-a-prayer	 consensus	was	 that	 it	would	 require	 finding	 enough

disgusted	whites	 combined	with	 a	black	voter	 turnout	 rate	 that	 surpassed	 even
that	for	Obama	to	stop	an	avowed	bigot	and	alleged	serial	pedophile	from	being
elected	as	a	U.S.	senator.42	One	of	Moore’s	legal	colleagues	added	another	hard-
core	reality	fact	about	Red	State	Alabama.	“Southern	Baptists	control	the	damn
state,”	 he	 said.	 “And	 they’ll	 vote	 for	 Roy.	 It’ll	 be	 a	 landslide.”43	 Alabamian
Devon	 Crawford,	 a	 divinity	 student	 at	 the	 University	 of	 Chicago	 who	 came
home	 to	 vote	 against	 the	 judge,	 knew	 exactly	what	 that	meant:	 “Mr.	Moore’s
version	of	Christianity	was	‘really	just	a	masquerade	for	white	supremacy.’	”44

Yet	 there	 has	 always	 been	 more	 than	 one	 kind	 of	 Christianity	 roiling	 and
churning	in	Alabama.45	As	Martin	Luther	King	Jr.	called	upon	it	in	1963	from	a
Birmingham	 jail,	 so,	 too,	 did	 the	 Greater	 Birmingham	 Ministries	 and	 Bethel
AME	Church	in	2017.	And	it	can	never	be	forgotten	that	the	state	that	produced
the	Eugene	“Bull”	Connors,	the	Sheriff	Jim	Clarks,	and	the	Judge	Roy	Moores
also	created	the	civil	rights	warriors	who	took	down	and	defeated	Bull	and	Jim,
and	now	had	Roy	in	their	crosshairs.

It	wasn’t	just	the	churches,	either.	There	were	the	historically	black	colleges
and	 universities	 (HBCUs),	 as	 well,	 that	 became	 key	 organizing	 sites	 for	 the
millennials.	There	was	also	 the	NAACP,	which	was	 so	powerful	 that	 the	 state
had	 once	 tried	 and	 almost	 succeeded	 in	 driving	 it	 out	 of	 business.46	Now,	 the
NAACP,	 with	 branches	 spread	 throughout	 Alabama,	 mounted	 a	 fierce,
“muscular”	 ground	 game	 that	 drew	 praise	 on	 social	media	 for	 being	 “perhaps
one	 of	 the	 most	 relevant	 progressive	 political	 organizations	 in	 the	 South.”47
Other	 groups,	 such	 as	 the	 storied	 ACLU	 and	 NAACP	 LDF,	 and	 the	 lesser-
known	The	Ordinary	People	Society	 (TOPS)	and	BlackPAC,	each	played	key,
important	roles	in	taking	on	voter	suppression	and	fighting	for	democracy.	They
did	it	through	grassroots	mobilization,	legal	challenges	in	the	courts,	organizing
communities,	and	providing	citizenship	education	and	 restoration	 to	 those	who
had	 wrongly	 lost	 their	 rights	 via	 “moral	 turpitude.”	 There	 was	 neighbor-to-



neighbor,	neighbor-for-neighbor	advocacy.	There	was	a	shrewd	understanding	of
where	 key	 resources	were	 needed	 and	 then	 a	 system	put	 in	 place	 to	meet	 that
need.

What	emerged	on	the	electoral	battlefield	in	2017,	in	fact,	was	a	modern-day
version	 of	 resistance	 that	 drew	 upon	 the	 historical	 strengths	 and	 tactics	 of
mobilizing	against	a	state	determined	to	quash	the	right	to	vote.	LaTosha	Brown,
co-founder	 of	 the	 Black	 Voters	 Matter	 Fund,	 therefore,	 scoffed	 at	 media
representations	 of	 a	 demoralized,	 low-energy,	 apathetic	 black	 community.48
“They	 never	 could	 see	 black	 people	 in	 Alabama,	 in	 a	 highly	 conservative
racially	polarized	state	…	They	never	could	see	our	power,	even	when	we	did.”49
But,	just	as	before,	as	in	Selma,	the	resistance	used	the	strengths	and	talents	of
progressive	 civil	 society,	 those	 organizations	 that	 arise	 to	 protect	 democracy.
The	 resistance	 relied	 on	 traditional	 as	 well	 as	 new	 media	 to	 message	 key
constituencies	about	the	consequences	of	this	election.	The	resistance	recognized
deep	political	 fissures,	 especially	within	 the	 ruling	party,	 and	had	 the	 savvy	 to
communicate	the	impact	of	standing	on	the	wrong	side	of	history.	The	resistance
also	 tapped	 into	 necessary	 outside	 funding	 but	 knew	 that	 the	 effectiveness	 of
those	resources	depended	on	local	ownership	of	the	process.

We	had	seen	this	previously.	In	1963,	John	Lewis,	 then	the	chairman	of	the
Student	 Nonviolent	 Coordinating	 Committee,	 returned	 from	 the	 March	 on
Washington	and	asserted	that	the	key	battle	they	were	getting	ready	to	wage	in
Selma	was	 about	 “one	man,	 one	vote.”	As	 civil	 rights	 activist	Andrew	Young
stated,	 however,	 “We	 knew	 enough	 about	 the	 political	 situation	 to	 know	 you
couldn’t	 prepackage	 a	movement.”	The	 local	 “people	 had	 a	 dynamic,	 and	you
had	 to	 get	 in	 and	work	with	 those	 people,”	Young	 said.	 They,	 and	 only	 they,
knew	the	lay	of	the	land.	They	knew	who	the	movers,	the	shakers,	and	the	fakers
were.	They	knew	the	strengths	and	the	weaknesses	of	the	place,	the	people,	and
the	values	that	had	put	them	in	that	moment.	For	the	activists	in	the	1960s,	they
knew	who	brought	Alabama	to	 its	knees,	who	made	the	nation	listen,	and	who
was	 responsible	 for	 the	Voting	Rights	Act.	Young’s	 answer	was	 simple:	 “The
local	 black	 leadership	 in	 Selma	 was	 really	 responsible	 for	 the	 Selma
movement.”50

In	2017,	that	same	local	savvy,	determination,	and	expertise	kicked	in	again,
and,	 to	 be	 clear,	 the	 efforts	 started	 well	 before	 the	 election.	While	 the	media
depicted	 a	 “last-minute	 push,”	 this	 was,	 in	 fact,	 the	 long	 game.51	 “Unlike
traditional	 get-out-the-vote	 campaigns	 implemented	 by	 Democrats	 in	 key



African	American	communities	close	to	elections,	many	of	the	moving	pieces	in
the	 Alabama	 election	 were	 funded	 by	 entities	 other	 than	 the	 party	 or	 the
candidate’s	campaign,	and	had	been	proceeding	in	stealth	for	months,”	Newkirk
wrote.	Local	activists	“had	been	working	to	bolster	black	turnout	long	before	the
Senate	 race	 gained	 national	 attention”	 because	 they	 understood	 better	 than
anyone	 else	 what	 a	 tangled,	 knotted	 cord	 the	 state	 had	 woven	 around	 voting
rights.52

It	 was	 clear	 almost	 immediately	 how	 Alabama	 had	 withheld,	 obfuscated,
elided,	 and	 contradicted	 so	 much	 basic	 information	 about	 eligibility,	 polling
places,	and	ID	availability	that	confusion	could	easily	create	frustration	and	lead
to	anemic	voter	turnout	rates.53	In	fact,	fewer	than	18	percent	of	eligible	citizens
voted	 in	 the	August	 2017	primary.54	 John	Merrill,	 therefore,	 predicted	 that	 the
subsequent	race	between	Roy	Moore	and	Doug	Jones	would	require	only	enough
resources	for	an	arthritic	25	percent	voter	turnout	rate.55

Democracy	dies	in	that	kind	of	darkness.
The	 Alabama	 NAACP,	 working	 with	 local	 churches,	 the	 National	 Pan-

Hellenic	 Council	 (Black	 Greek	 fraternities	 and	 sororities),	 the	 ACLU,	 and
Planned	 Parenthood,	 therefore,	 held	 a	 series	 of	 rallies	 throughout	 the	 state	 to
shine	 a	 klieg	 light	 on	 all	 that	was	 at	 stake.	 They	 emphasized	 that,	 despite	 the
barriers	Alabama	threw	up	to	block	the	people’s	access	to	the	ballot	box,	it	was
essential	 to	 “Vote	Out	 Loud!”56	 There	would	 be	 horrific	 “consequences	 if	 the
Black	 voters	 in	 Alabama	 stayed	 silent.”57	 Hezekiah	 Jackson,	 president	 of	 the
Metro	Birmingham	NAACP,	exclaimed,	“We’re	at	a	crossroad	in	the	city,	in	the
state,	 in	 the	 country.”	 At	 stake,	 continued	 another	 speaker,	 were	 “healthcare,
education	and	gay	rights.”	Another	explained,	“For	us	…	what’s	on	the	ballot	is
women’s	 rights,	 human	 rights,	 the	 1965	 Voting	 Rights	 [Act].”58	 Benard
Simelton,	 president	 of	 the	 Alabama	 State	 Conference	 of	 the	 NAACP,
emphasized	that	“there’s	things	that	[you’ll]	have	to	lose	if	you	don’t	get	out	and
vote.	 Social	 Security—it’s	 not	 a	 guarantee	 …	 And	 health	 care—it’s	 not	 a
guarantee	…	education—you	know,	Alabama	 is—like	so	many	other	Southern
states,	the	education	system	is	in	shambles.”	Those	issues,	Simelton	understood,
“resonated	particularly	with	African-American	voters.”59	But	 it	was	even	more
than	that.	There	was	a	foreboding	“concern	 that	 the	country,	 in	 the	Trump	era,
was	 going	 back	 to	 a	 place	 best	 left	 in	 the	 past.”60	 Simelton	 explained:	 “Look
where	 the	 Trump	 administration	 is	 headed.	 It’s	 taking	 us	 backwards,	 and	 we
cannot	allow	 that	 to	 set	 the	 tone	 for	where	African-Americans	will	be	 five,	10



years	from	now.	We	need	to	stop	it	right	now.”61
That	 was	 the	 charge.	 It	 stops	 here.	 It	 stops	 now.	 And	 it	 starts	 with	 us.

Alabama’s	civil	rights	activists	were	clear:	“We	have	to	do	this	for	ourselves	…
No	one	is	going	to	do	this	for	us.”62

The	 state,	 for	 example,	 had	 had	 no	 problem	 sending	 out	 mailers	 telling
citizens	 “they	were	 ineligible	 to	 vote	 because	 of	 a	 past	 conviction,	when	 they
were	in	fact	eligible.”	Yet,	despite	the	May	2017	law	that	finally	defined	“moral
turpitude,”	John	Merrill	refused	to	“spend	state	resources”	to	correct	the	error	or
clarify	 the	 new	 law.	 Meanwhile,	 there	 was	 a	 dangerous	 double-dare	 in	 this
manufactured	 ambiguity:	 the	 “Alabama	 voter	 registration	 form	 requires
applicants	to	swear	under	penalty	of	perjury	that	they	are	a	qualified	voter,	but	it
does	not	 include	a	 list	of	crimes	 that	are	disqualifying.”	Merrill,	however,	said
the	notion	that	people	would	be	“scared	away	from	filling	out	voter	applications”
because	they	might	get	charged	with	a	felony	because	their	conviction	was	for	a
crime	 that	 actually	 constituted	 “moral	 turpitude”	was	 nothing	 but	 a	 “well-laid
excuse	by	liberal	minions	from	around	the	world.”63

The	 threat	 of	 criminal	 prosecution,	 however,	 was	 not	 a	 piece	 of	 fiction.
Alabama	 had	 strung	 criminal	 penalties	 and	 booby	 traps	 all	 around	 voting.	 At
nearly	 the	 very	 moment	 Merrill	 was	 mocking	 the	 baited	 trap	 of	 “moral
turpitude”	and	perjury,	he	was	wielding	a	brand-new	law	that	allowed	him	to	go
after	“674	Alabama	citizens	who	voted	both	in	the	2017	Democratic	primary	and
Republican	 runoff	 elections.”64	 Jail,	 frankly,	was	 how	Alabama	 threatened	 the
poor	 and	 minorities	 for	 daring	 to	 vote—it	 was	 how	 in	 the	 1980s	 the	 state
imprisoned	 Julia	Wilder	 and	Maggie	Bozeman;	 it	was	how	Jeff	Sessions	went
after	the	Marion	Three.	This	was	no	idle	threat.

Therefore,	Legal	Services	Alabama	(LSA)	and	the	local	ACLU	stepped	in	to
do	 the	 hard	 work	 of	 citizenship	 education	 regarding	 “moral	 turpitude”	 and
voting	rights.	First,	the	groups	started	running	a	series	of	ads	on	both	radio	and
social	media	“to	get	the	word	out	to	as	many	convicted	felons	as	possible”	that
the	new	law	was	going	to	provide	a	chance	“to	regain	the	right	 to	vote.”65	The
key,	however,	was	not	just	awareness	about	H.B.	282	but	immediate	follow-up
with	workshops	and	clinics	on	how	to	restore	one’s	voting	rights.

LSA	and	the	ACLU	then	launched	“restoration	clinics”	in	the	historic	Brown
Chapel	AME	Church	 in	 Selma,	which	 in	 the	 1960s	was	 a	 key	 site	 for	 voting
rights	 organizing	 and	 had	 become	 a	 makeshift	 hospital	 for	 those	 beaten
mercilessly	on	the	Edmund	Pettus	Bridge	during	Bloody	Sunday.	In	July	2017,



the	ACLU	and	the	LSA	held	their	first	restoration	clinic	at	Brown	Chapel,	where
volunteers	 and	 legal	 professionals	 went	 painstakingly	 through	 the	 conviction
records,	discerning	whether	the	felonies	fell	under	the	disfranchising	categories
or	not.	If	the	latter,	then	the	next	step	was	a	workshop	on	how	to	register	to	vote
—what	 materials	 and	 documents	 were	 needed,	 such	 as	 birth	 certificates,	 and
how	 to	 attain	 them.	There	was	 also	 an	 understanding	 that	 traditional	 forms	 of
identification—a	 passport,	 a	 driver’s	 license—are	 a	 class-based	 phenomenon
and	that	alternate	IDs,	such	as	official	mugshots,	could	be	used	to	vote.66

These	restoration	clinics	took	place	in	churches	in	Birmingham,	Dothan,	and
Mobile,	as	well	as	 traveled	in	high-visibility	caravans	that	went	 throughout	 the
state,	 particularly	 to	 economically	 impoverished	 areas.	As	 one	 of	 the	 directors
noted	shortly	before	the	program	had	launched,	“Effective	legal	aid	for	the	poor
requires	taking	your	work	to	the	neighborhoods	where	the	disadvantaged	people
live.	 That	 is	 why	we	 are	 drawing	 on	 the	 clergy	 community	 and	why	we	will
literally	 be	 going	 on	 the	 road	 in	 Birmingham,	 Mobile	 and	 the	 Black	 Belt.”67
They	 provided	 “the	 resources	 and	 the	 legal	 assistance	 [people]	 need	 to	 check
their	 voter	 registration	 status	 and	 eligibility	 for	 restoration,	 to	 fill	 out	 their
applications,	and	to	increase	their	chances	at	successfully	restoring	their	right	to
vote.”68	These	 clinics	 and	 caravans	 simply	 cut	 through	 the	miasma	of	mis-and
disinformation	 that	 swallowed	 the	 voting	 rights	 of	 poor	 and	 black	 folk	 in
Alabama.	The	clinics	provided	a	pathway	to	resurrection	from	the	“civil	death”
that	Alabama	had	imposed	on	those	with	a	felony	conviction.69

Grassroots	 Alabama	 wasn’t	 done	 yet,	 though.	 There	 was	 still	 more	 to	 be
accomplished	 on	 the	 felony	 disfranchisement	 front.	 However,	 the	 right-wing
organ	 Breitbart,	 in	 a	 toxic	 mélange	 of	 anti-Semitic,	 anti-black	 dog	 whistles,
didn’t	 see	 the	 indigenous	 battle	 for	 voting	 rights.	 Instead,	 its	 headline	warned
that	 its	 bête	 noire,	 billionaire	 George	 Soros,	 had	 an	 “Army	 in	 Alabama	 to
Register	Convicted	Felons	 to	Vote	Against	Roy	Moore.”	There	was	something
close	to	apoplexy	that	civil	rights	activists	were	“taking	advantage”	of	a	new	law
that	 clarified	 “moral	 turpitude”	 and	 that	 Soros	 was	 behind	 it	 all,	 providing
funding	for	 the	ACLU,	the	NAACP,	and,	perhaps	worst	of	all,	an	organization
based	 in	 Dothan	 called	 The	 Ordinary	 People	 Society,	 led	 by	 Pastor	 Kenneth
Glasgow,	who	had	once	been	incarcerated	and	was	now	on	a	mission	to	“fill	the
void	 left	 by	 Alabama’s	 legal	 refusal	 to	 actively	 notify	 potentially	 tens	 of
thousands	of	former	felons	that	they	regained	their	voting	rights.”70

Glasgow	was,	in	fact,	on	a	mission.	After	he	had	emerged	from	prison	for	a



drug	 conviction,	 he	 “spent	 three	 years	 fighting	 through	 the	 pardon	 process	 to
have	his	voting	rights	restored.”	It	was	only	years	later	that	he	learned	“the	state
had	made	a	mistake.	He	should	never	have	been	disenfranchised	in	the	first	place
because	 his	 drug	 charge	 was	 not	 a	 ‘moral	 turpitude’	 offense.”	 He	 knew	 he
wasn’t	alone.	The	state	had	done	 this	 to	others,	 far	 too	many	others.	Glasgow,
therefore,	worked	with	 the	ACLU	to	get	H.B.	282	passed	and	was	now	on	 the
second	 phase	 of	 that	 restoration	 project.71	 There	 were	 so	 “many	 felons	 [who]
simply	believed	they	could	never	regain	the	franchise.”	But,	with	 the	new	law,
Glasgow	said,	“I’ve	got	people	all	over	the	state	registering	people	[to	vote]	…
in	 Tuscaloosa,	 Birmingham,	 Montgomery,	 Enterprise,	 Dothan,	 Abbeville,
Geneva,	Gordon,	Bessemer,	we	have	a	lot.”	One	of	the	most	important	sites	of
this	work	was	in	the	local	jails	and	prisons.	State	law	actually	allowed	absentee
ballots	for	those	incarcerated—as	long	as	they	had	not	been	convicted	of	a	crime
of	 “moral	 turpitude.”	Glasgow	 and	TOPS	members,	 therefore,	 fanned	 out	 and
began	 voting	 rights	 and	 citizenship	 education	 sessions	 in	 thirty-two	 carceral
facilities.	One	man,	Spencer	Trawick,	“lost	 the	franchise	 in	2015	when	he	was
convicted	of	third-degree	burglary,	a	felony.”	As	he	sat	in	Dothan	jail,	Glasgow
informed	 him	 that	 this	 crime	 did	 not	 fall	 under	 the	 definition	 of	 “moral
turpitude.”	Trawick	was	stunned	as	he	went	“ahead	that	same	day	and	filled	out
the	required	[voter]	registration	forms.”	The	incarcerated	man	explained,	“A	lot
of	 people	 get	 felonies	 and	 they	 just	 feel	 like	 their	 whole	 world’s	 shattered
because	 there’s	a	 lot	of	 things	 that	you	can’t	do,	but	now	that	 they	passed	 that
law	a	lot	of	people	are	going	to	run	towards	it.”	In	fact,	Glasgow	estimated	that
since	he	began	this	effort	in	June	2017,	that	“thousands	of	felons	across	Alabama
have	registered	to	vote.”72

Despite	 that	 success,	 it	wasn’t	 enough.	The	 state	 had	worked	 to	 cut	 off	 the
ballot	box	from	more	than	just	convicted	felons.	Alabama	had	also	put	African
Americans’	 voting	 rights,	 in	 general,	 on	 its	 hit	 list.	 The	 NAACP,	 therefore,
organized	a	campaign	to	dodge,	deflect,	and	blunt	every	one	of	the	shots	that	the
state	took	at	citizens’	voting	rights.	Just	as	during	the	Civil	Rights	Movement,	it
didn’t	seem	to	be	a	fair	fight.	The	state	had	weapons	of	mass	civic	destruction.
The	resistance	appeared	to	be	unarmed.	But	it	actually	had	a	determination	that
would	 stun	 Alabama.	 There	 was	 no	 other	 viable	 choice;	 the	 toll	 that	 voter
suppression	had	already	taken	on	the	nation	was	all	too	clear.	It	had	placed	in	the
White	House,	even	according	to	former	CIA	director	John	Brennan,	a	president
who	is	“unstable,	inept,	inexperienced,	and	also	unethical.”73	Voter	suppression



had	also	resulted	in	that	same	unethical	man	controlling	the	public	policies	that
affected	 millions	 of	 lives,	 although	 “57	 percent	 of	 adults—including	 8	 in	 10
blacks,	 three-quarters	of	Hispanics	and	almost	half	of	all	whites—say	[he]	 is	a
racist.”74	And	it	 looked	as	 if	Alabama	was	 trying	 to	replicate	 that	debacle	with
Roy	Moore.

Civil	society	knew	that	2016	was	a	wake-up	call.	And	those	who	were	part	of
it	 answered	 the	 alarm.	 The	 Atlantic’s	 Newkirk	 noted	 that	 “GOP	 dominance,
voter	suppression,	and	the	stubborn	support	for	Moore	among	white	voters	in	the
state	helped	revive	the	kind	of	black	political	entities	originally	built	in	the	state
to	grapple	with	Jim	Crow.”75	Those	organizations	drew	upon	that	history	and	the
lessons	learned	from	2016.	They	needed	to	be	more	deliberate,	more	purposeful,
more	 focused,	 and	more	 vigorous.	 To	 take	Roy	Moore	 down	would,	 in	 short,
require	 fewer	 TV	 ads	 and	 more	 person-to-person	 interactions.76	 One	 activist
recalled,	 “I	 remember	 right	before	 the	polls	 closed,	 I	 sat	down	and	 I	 felt	good
because	the	one	thing	that	I	did	know	was	that	we	left	it	all	out	there.”77	Simelton
understood:	“We	have	never	had	this	kind	of	effort	before.”78

In	addition	to	numerous	rallies	to	spread	the	word	about	the	special	election
for	the	Senate	seat	and	its	consequences,	the	next	wave	was	to	make	direct	one-
on-one	contact	with	 the	state’s	citizens.79	As	one	college	student	who	attended
the	rallies	 remarked,	“I	don’t	want	Alabama	 to	go	backwards.”80	The	Alabama
NAACP	 identified	 registered	voters	who	had	not	 cast	 a	 ballot	 in	2016	or	who
had	been	sporadic	voters,	and	using	that	list,	its	local	branches	began	calling,	and
calling,	 and	 calling.	 In	 addition,	 the	 NAACP	 “created	 phone	 banks”	 so	 that
volunteers	 in	 a	 number	 of	 other	 organizations,	 including	 Indivisible,	 a
“progressive	 grassroots	 network	 of	 local	 groups	 to	 resist	 the	 Trump	Agenda,”
could	“contact	African	American	voters	 in	urban	Alabama	as	well	 as	 the	 rural
‘Black	Belt.’	”81	Based	on	research	out	of	Stanford,	 the	activists	knew	that	 the
message	wasn’t	 to	 ask	 whether	 someone	was	 going	 to	 vote;	 the	 point	 was	 to
define	 the	person	as	a	voter	because	a	“voter	 is	who	you	are”	whereas	“voting
can	be	a	task	competing	with	lots	of	other	ones.”	The	volunteers	were,	therefore,
instructed	 to	use	“HIGH	VOTER	TURNOUT	LANGUAGE	AND	ASK	HIGH
VOTER	TURNOUT	QUESTIONS	LIKE:	 ‘I	 know	you’re	 a	 reliable/consistent
voter’	and	‘We	rely	on	reliable	voters	like	you’	and	‘What	time	of	day	are	you
going	to	vote?’	”82

And	while	 the	 NAACP,	 Indivisible,	 the	 Collective	 PAC,	 and	 BlackPAC—
which	 “uses	 the	 power	 of	 year-round	 political	 engagement	 and	 elections”	 to



enact	long-term	transformation	of	the	economic,	political,	and	justice	systems—
made	1.32	million	phone	calls,	mailed	more	 than	220,000	postcards,	 produced
video	ads	that	“garnered	1.4	million	Facebook	ad	impressions,	targeting	650,000
African	 American	 voters	 in	 every	 county	 in	 Alabama,”	 and	 sent	 one	 million
texts,	all	that	work	was	merely	tilling	the	ground.	As	one	activist	noted,	“in	the
south,	culture	will	eat	strategy	for	breakfast.”	The	phone	calls,	technology,	social
media,	and	mailing	bombardment	would	not	have	made	a	dent	if	the	organizers
hadn’t	“swarmed	communities”	and	knocked	on	as	many	doors	as	possible.	“We
had	 a	 lot	 of	 Alabamians	 talking	 to	 Alabamians,”	 remarked	 one	 member	 of
Indivisible’s	Huntsville	branch.83	Randall	Woodfin,	the	thirty-six-year-old	mayor
of	Birmingham,	who	had	previously	won	his	own	upset	election	victory,	laid	out
the	magic	formula:	“Doors.	Doors.	Doors.	Turn	ya	folk	out,”	he	entreated.84	“It
is	 relationship	 capital	 on	 both	 the	 black	 and	 the	 white	 side”	 to	 relay	 a
compelling,	virtually	irresistible	message:	“So	much	of	the	future	is	in	our	hands
…	We	cannot	afford	to”	just	sit	and	“watch	an	administration	turn	the	clock	back
on	future	generations.”85	Moore	was	not	only	“reflective	of	the	Alabama	of	the
past,”	but	he	also,	as	one	NAACP	official	noted,	“offered	the	black	voter	nothing
but	a	return	to	the	way	things	used	to	be.”86

Therefore,	 another	 grassroots	 organization	 that	 was	 focused	 on	 the
millennials,	Woke	Vote,	 “centered	 its	 efforts	 on	 potential	 sites	 of	 latent	 black
political	 power,	 including	 the	HBCUs	 and	 black	 churches.”87	Woke	Vote	 had
“dozens	of	students	working	on	12	Alabama	campuses”	and	had	secured	“11,000
signatures	on	a	petition	promising	to	cast	a	ballot.”88	Then	the	Sunday	before	the
election,	the	organization	deployed	270	canvassers,	who	“knocked	on	more	than
14,000	 doors	 …	 committing	 6,000	 voters	 on	 that	 day	 alone.”89	 Meanwhile
Righteous	Vote,	whose	emphasis	was	on	“turning	out	black	churches,	had	120
captains	 representing	 146	 churches	 across	 Alabama.”	 That	 effort	 “reached	 an
estimated	 300,000	 people.”90	 The	 Mobile	 NAACP,	 also	 recognizing	 the
centrality	 of	 religion	 to	 African	 Americans—indeed,	 83	 percent	 of	 blacks
absolutely	 believe	 in	 God,	 with	 another	 11	 percent	 fairly	 certain	 of	 God’s
existence—also	 targeted	 the	 all-important	 churches.91	 That	 branch	 of	 the
NAACP	 “crunched	 the	 numbers”	 and	 showed	 local	 ministers	 that	 “whatever
they	had	done	in	recent	years	to	turn	out	voters	wasn’t	working.	The	pastors	then
pushed	 for	 and	 got	 resources	 to	 do	 congregation-wide	 robo	 calls	 and	 voter
reg[istration]	tables	at	church	events.”92

Regardless	of	how	impressive	and	blanketing	that	outreach	was,	however,	 it



would	 have	 been	 an	 exercise	 in	 futility	without	 the	 next	 component:	 ensuring
that	 the	 people	 had	 access	 to	 the	 crucial	 information	 they	 needed	 to	 cast	 their
ballots.	 Alabama’s	 voter	 ID	 law	 posed	 a	 formidable	 barrier,	 and	 while	 the
NAACP	LDF,	NAACP,	and	Greater	Birmingham	Ministries	sued	first	to	soften,
and	then	overturn	the	law,	VoteRiders	focused	its	efforts	on	helping	Alabamians
get	 the	documents	 they	needed	 to	gain	access	 to	 that	 all-precious	 ID	 to	vote.93
Working	 with	 grassroots	 organizations	 well	 before	 the	 election,	 VoteRiders
launched	voter	ID	clinics	to	“help	citizens	obtain	their	birth	certificate,	change-
of-name	and	other	documents	required	to	secure	a	state-mandated	ID	for	voting
purposes.”94	As	law	professor	Rick	Hasen	tweeted,	it’s	“not	glamorous	but	it	is
the	 painstaking	work	 of	@VoteRiders	which	makes	 the	 difference	 in	whether
thousands	of	people	get	to	vote	or	are	disenfranchised.”95

Similarly,	 because	 quelling	 the	 doubts	 raised	 by	 the	 state’s	 dis-and
misinformation	campaigns	was	so	important,	 the	NAACP	set	up	call	centers	to
deal	with	the	rampant	confusion	caused	by	the	closure	of	sixty-six	polling	places
as	 voters	 searched	 for	 where	 they	 were	 supposed	 to	 cast	 their	 ballots.	 It	 also
handled	questions	about	what	 types	of	 identification	are	acceptable	and	how	to
attain	them,	as	well	as	queries,	given	Merrill’s	purge	of	more	than	three	hundred
thousand	citizens	from	the	voter	rolls,	about	how	to	determine	whether	one	was
still	 registered	 to	 vote.96	 In	 addition,	 at	 school	 alumni	 and	 reunion	 parties,
NAACP	branches	also	“handed	out	several	 thousand	flyers	with	election	dates,
registration	 deadlines,	 absentee	 deadlines,	 [and]	 voter	 ID	 requirements.”	 They
followed	up	by	distributing	this	same	packet	of	vital	information	in	their	door-to-
door	canvassing.97

And,	 still,	 the	 battle	 was	 far	 from	 won.	 Poll	 closures	 and	 the	 resulting
increasing	distances	voters	had	to	travel,	coupled	with	the	disparities	in	access	to
public	 and	 private	 transportation	 and	 exacerbated	 by	 staggering	 poverty	 rates,
suggested	 that	 all	 the	 information	 in	 the	world	would	 have	 gone	 for	 naught	 if
Alabamians	 could	 not	 physically	 get	 to	 the	 voting	 booth.	 This	 was	 a	 major
stumbling	 block.	 Or,	 as	 Indivisible	 succinctly	 summarized	 the	 problem:
“Transportation	 to	 the	 polls	 is	 a	HUGE	 issue	 in	Alabama.”98	Media	 attention,
therefore,	zeroed	in	on	Perman	Hardy,	who,	working	independently	of	any	of	the
organizations,	did	what	she	has	done	for	 the	past	 twenty-five	years.	She	got	 in
her	minivan	 and,	 over	 the	 course	 of	 the	 day,	 took	 to	 the	 polls	 fifty	 registered
voters	 in	 Lowndes	 County,	 who	 had	 no	 other	 way	 to	 get	 to	 the	 one	 voting
machine	 at	Old	Bethel	Baptist	 Church	 in	Collirene.	 She	 convinced	 those	who



didn’t	 think	 they	were	dressed	well	enough	 to	step	 into	a	church	and	vote,	she
picked	up	 sisters	 from	 their	mobile	home,	and	 she	 shepherded	a	man	 from	his
job	picking	pecans	to	the	polls	and	back	to	work	in	the	orchard.99

That	 kind	 of	 effort,	 multiplied	 across	 the	 state,	 amplified	 by	 numerous
vehicles,	 was	 exactly	 what	 Alabama	 needed.	 And	 that’s	 exactly	 what	 it	 got.
Reminiscent	of	the	highly	effective	private	car	service	established	in	the	wake	of
the	1956	Montgomery	Bus	Boycott,	 the	NAACP	and	other	organizations,	such
as	 Black	 Belt	 Citizens	 and	 Indivisible	 chapters	 in	 several	 counties,	 were
determined	to	“help	our	neighbors	get	to	the	polls	and	make	their	choice	on	this
Special	 Election	 Day,	 December	 12th.”100	 The	 organizations	 put	 in	 place	 a
system	of	drivers,	buses,	and	rideshares	to	ferry	place-bound	voters	to	and	from
the	 polls.	 In	 fact,	 originally	 fifteen	 and	 then	 at	 least	 twenty	NAACP	branches
throughout	Alabama	worked	 to	ensure	 that	 those	voters	who	needed	a	 ride	got
one.101

None	of	 this—the	phone	banks,	 the	 organizers	 going	door-to-door,	 the	 vast
information	systems	on	the	radio	and	social	media	and	call	centers,	and	getting
voters	to	the	polls—was	cheap.	It	cost	money.	Senate	Majority	PAC,	which	was
founded	 to	 counter	 the	 dark	money	 pouring	 into	 the	 GOP,	 therefore,	 pumped
over	$6	million	into	Alabama.	That	funding	helped	finance	the	incredible	ground
game	 mounted	 by	 local	 organizations,	 including	 BlackPAC,	 which	 received
$600,000.102	 The	 executive	 director	 of	 BlackPAC,	 Adrianne	 Shropshire,
acknowledged	 the	 importance	 of	 the	 funding.	 Instead	 of	 having	 to	 rely	 on
volunteers	 to	knock	“on	over	half	 a	million	doors,”	 she	 said,	BlackPAC	could
pay	organizers,	“a	tactic	that	helped	offset	the	strain	and	demands	of	canvassing
rural	 and	 hard-to-reach	 communities	 in	 the	 state.”103	 The	Black	Voters	Matter
Fund,	meanwhile,	 “crowdfunded	 $200,000	 a	 week	 before	 the	 election	…	 that
paid	 for	 460	 canvassers	 to	 work	 with	 30	 organizations	 across	 19	 Alabama
counties	 in	 the	Black	Belt	 and	beyond.”104	 In	doing	 so,	 it	 provided	“dozens	of
grants	 to	smaller	get-out-the-vote	organizations,	organized	 transportation	 to	 the
polls,	 and	 printed	 thousands	 of	 pieces	 of	 voter	 literature.”105	 This	 funding
cyclone	 was	 augmented	 with	 resources	 from	 the	 NAACP,	 the	 Democratic
National	 Committee,	 and	 Priorities	 USA,	 which	 focuses	 on	 traditional	 voter-
mobilization	techniques.	Priorities	USA,	in	fact,	spent	$1.5	million	in	Alabama,
$1	million	of	that	“specifically	…	on	mobilizing	black	voters.”106	Yet,	as	is	clear,
knocking	on	doors	is	only	half	the	battle.	Getting	voters	to	the	polls	is	the	holy
grail.	Senate	Majority	PAC,	therefore,	spent	$2	million	alone	on	voter	turnout.107



All	 this	effort,	without	question,	was	aided	by	the	GOP	selecting	one	of	 the
worst	 possible	 candidates	 imaginable.	Roy	Moore’s	well-documented	 litany	of
racist,	sexist,	homophobic,	and	anti–religious	freedom	stances	should	have	made
him	immediately	unacceptable.	But	it	did	not.	It	was	only	on	November	9,	when
the	Washington	Post	published	its	horrifying,	well-researched,	and	verified	story
of	Moore’s	serial	attempts	to	date	and	sometimes	sexually	assault	 teenage	girls
while	 he	was	 an	 assistant	 district	 attorney	 that	 his	 ascent	 to	Congress	 seemed
imperiled.108	Then,	 another	well-documented	account	 in	 the	New	Yorker	 of	his
tendency	to	cruise	the	local	mall	looking	for	girls	was	published	a	few	days	later.
It	became	clear	that	Moore’s	predilections	were	a	well-known	secret.	Journalist
Charles	 Bethea	 “spoke	 with	 more	 than	 a	 dozen	 people—including	 a	 major
political	figure	in	the	state—who	told	[him]	that	they	had	heard,	over	the	years,
that	 Moore	 had	 been	 banned	 from	 the	 mall	 because	 he	 repeatedly	 badgered
teenage	 girls.”109	 Revulsion	 began	 to	 course	 through	 some	 Republicans,	 who
drew	 the	 line	 right	 there.	 Their	 resolve,	 however,	 held	 as	 long	 as	 the	 polls	 or
advertisers	 did.	 Once	 white	 evangelical	 Alabama	 came	 roaring	 back	 showing
Moore	had	a	chance	to	win,	which	then	dangled	the	slim	Republican	majority	in
the	 U.S.	 Senate	 before	 the	 stalwarts,	 many	 in	 the	 GOP	 “slinked	 back”	 to	 the
alleged	serial	pedophile.110

Yet	 there	were	 some	who	 remained	 repulsed.111	Most	 important,	 the	 senior
senator	from	Alabama,	Richard	Shelby,	refused	to	sit	quietly	 in	disgust.	A	few
days	before	the	election,	on	CNN’s	Sunday	show	State	of	the	Union,	he	matter-
of-factly	remarked	that	when	he	cast	his	absentee	ballot,	“I	didn’t	vote	for	Roy
Moore	…	I	wouldn’t	vote	for	Roy	Moore.	I	 think	the	Republican	Party	can	do
better.”112	 And	 even	 though	 the	 RealClearPolitics	 poll	 actually	 showed	 the
disgraced	 judge	 with	 nearly	 a	 4	 percent	 lead	 over	 Jones,	 Shelby	 insisted,
nonetheless,	 that	 not	 only	 could	 the	 GOP	 do	 better;	 the	 “state	 of	 Alabama
deserves	 better.”113	 The	 sexual	 assault	 charges	 were	 credible.	 The	 string	 of
women	 who	 continued	 to	 come	 forth	 was	 compelling.	 And	Moore	 could	 not
keep	 any	 of	 his	 stories	 straight	 about	 what	 had	 happened	 and	 what	 hadn’t
happened	 except	 to	 say,	 “I	 don’t	 remember	 ever	 dating	 any	 girl	 without	 the
permission	of	her	mother.”114

For	Shelby,	however,	Democratic	 candidate	Doug	 Jones	was	not	 an	option.
Indeed,	 the	 Alabama	 GOP	 has	 a	 rule	 that	 any	 Republican	 who	 endorses	 a
Democrat	would	 lose	 ballot	 access	 for	 six	 years.115	 Jones,	 therefore,	was	most
definitely	not	an	option.	But	who	was?	Shelby	told	viewers	that	he	opted	to	use



his	 absentee	 ballot	 to	 write	 in	 “a	 distinguished	 Republican	 name”	 and	 he
“encouraged	fellow	Alabama	voters	to	do	as	he	did.”116	His	message	was	clear.
Save	the	GOP	and	save	Alabama	by	not	voting	for	Moore.	Rather,	write	in	the
name	of	someone	worthy	and	deserving	to	represent	the	state.

That	 may	 have	 been	 Shelby’s	 admonition,	 but	 shortly	 before	 the	 election,
CBS	 reported	 some	 sobering	 news:	 polling	 showing	 that	 “Moore	 leads	 49
percent	to	43	percent	among	the	likely	voters	who	are	most	apt	to	vote	on	Dec.
12.”	Even	more	telling,	the	“poll	also	finds	more	than	80	percent	of	Republicans
plan	 to	 vote	 for	 their	 party’s	 candidate”	 and	 “a	 higher	 number	 of	 Moore’s
backers	call	themselves	definite	voters	than	do	Jones’	backers.”117

Doug	 Jones	 had	 not	 been	 idle,	 however.	 First,	 he	 had	 to	 rebuild	 a
disintegrated	Democratic	Party	apparatus	that	had	collapsed	under	the	weight	of
the	 GOP’s	 crushing	 victory	 in	 2010.	 As	 the	New	 York	 Times	 reported,	 Jones
confronted	 a	 “Democratic	 operation	 [in	 Alabama]	 with	 the	 lights	 out.	With	 a
fairly	 anemic	 state	 party,	 there	 [was]	 little	 existing	 infrastructure	 for	 routine
campaign	activities	like	phone	banks	or	canvassing	drives.”118	He	put	all	of	that
in	 place.	Then	he	went	 into	 black	 churches	 on	 “multiple	Sundays,”	 as	well	 as
attended	 barbecues	 and	 fish	 frys.	 He	 spoke	 “about	 health	 care	 and	 jobs	 and
infrastructure.”	 He	 also	 reminded	 African	 American	 voters	 that	 he	 was	 the
prosecutor	who	had	successfully	gone	after	 the	Klansmen	who	had	planted	 the
bomb	 in	 the	 16th	 Street	 Baptist	 Church	 that	 killed	 four	 little	 girls.	He	 clearly
realized	 that	he	could	“not	 just	 take”	 the	African	American	vote	“for	granted.”
Nor	did	he	shy	away	from	advertising	on	billboards	in	black	communities	so	that
African	American	 voters	 knew	 his	 name,	 his	 credentials,	 and	 that	 he	was	 not
Roy	Moore.119

Yet	when	the	much-anticipated	Election	Day	rolled	around	on	December	12,
2017,	 the	 hazards	 of	 being	 black	 and	 voting	 began	 to	 pop	 up	 almost
immediately.	Todd	Cox,	director	of	policy	for	the	Legal	Defense	Fund,	told	TV
host	 Roland	 Martin:	 We	 saw	 numerous	 examples	 of	 voter	 problems	 that
confronted	 African	 Americans	 and	 their	 opportunity	 to	 participate	 in	 the
electoral	process.	Voters	standing	in	long	lines	only	to	be	told	they’re	on	inactive
lists	and	not	being	given	the	opportunity	to	vote	on	a	regular	ballot.	Voters	who,
when	 they	 got	 there,	 were	 given	 false	 or	 incorrect	 information	 regarding	 the
photo	ID	policies	of	Alabama.	Voters	who,	unfortunately,	in	certain	areas,	stood
in	 long	 lines	 because	 facilities	 lacked	 the	 proper	 or	 the	 right	 number	 of	 voter
machines	or	check-in	locations.120



Kristen	 Clarke,	 executive	 director	 of	 the	 Lawyers’	 Committee	 for	 Civil
Rights	Under	Law,	 in	an	 interview	on	WHNT,	explained	 that	her	organization
had	 already	 “received	 about	 300	 calls	 from	 concerned	 voters	 before	 4	 P.M.	 A
number	of	the	calls	were	from	voters—who	had	apparently	not	voted	in	a	while
—who	been	moved	to	‘inactive	status’	”	because	of	Secretary	of	State	Merrill’s
aggressive	 purge.	 Not	 only	 is	 federal	 law	 unequivocal	 that	 registered	 voters
cannot	be	removed	simply	because	they	have	not	voted;	Alabama	law	is	equally
clear.	 Clarke	 noted	 that	 “if	 the	 voter	 can	 prove	 their	 identification	 or	 their
address,	 they	 should	 be	 allowed	 to	 vote	without	 issue.”	And	 not,	 as	 Simelton
later	observed,	be	“directed	to	use	provisional	ballots,”	which,	studies	show,	are
frequently	 used	 in	 districts	 with	 sizable	 minority	 populations	 and,	 worse	 yet,
more	than	30	percent	of	votes	from	provisional	ballots	are	not	counted	fully	or
rejected	outright.121

Sherrilyn	Ifill	was	also	alerted	to	the	problem	of	an	“inactive	list”	that	seemed
designed	to	“discourage	…	voters	from	casting	a	ballot.”	She	remarked	as	well
on	a	“shortage	of	ballots	or	wrong	voting	machines	at	certain	African	American
precincts	…	Long	lines	in	Selma	and	Mobile	due	to	too-few	voting	machines	or
check-in	 tables.”122	 Attorney	 and	 president	 and	 founder	 of	 the	 Transformative
Justice	Coalition	Barbara	Arnwine	identified	additional	failings.	Citizens	“went
into	Montgomery	to	vote,”	she	said,	“and	found	out	that	the	disability	ramps	had
been	removed.”123	Given	that	17.5	percent	of	adults	in	Montgomery	County	have
disabilities,	 this	was	not	 inconsequential.124	Arnwine	continued:	“What	we	also
saw	was	ex-felons	who	had	had	their	rights	restored	attempting	to	vote	and	being
denied	that	right	because	they	would	not	accept	their	‘mugshot	pictures’	which
had	been	agreed	to	be	accepted	as	legitimate	photo	ID.”125

For	many	 of	 these	 shenanigans	 and	 system	 failures,	 the	 organizations	were
ready.	The	Lawyers’	Committee	and	the	National	Bar	Association,	which	is	the
African	American	analog	 to	 the	American	Bar	Association,	had	 their	attorneys
on	the	ground	to	assist	with	information	about	citizens’	voting	rights.	Given	the
tendency	 to	 understaff	 and	 underresource	 polling	 stations	 in	 minority
neighborhoods,	it	was	imperative	that	people	knew	that	“if	you’re	in	line	at	the
time	the	polls	close,	stay	in	line	because	you	have	a	right	to	vote.”126	Similarly,
BlackPAC	 “mobilized	 a	 group	 of	 lawyers	 who	 bounced	 around	 precincts	 and
local	courts	on	election	day.”127	Meanwhile,	Pastor	Glasgow	explained	election
law	 to	poll	workers	who	 tried	 to	 reject	mugshots	as	an	acceptable	 form	of	 ID,
and	 his	 intervention	 ensured	 that	 those	whose	 Fifteenth	Amendment	 rights	 he



had	helped	restore	were	able	to	cast	their	ballots.128
Roy	Moore,	nonetheless,	had	a	lock	on	the	Republican	strongholds	in	most	of

the	 northern	 sectors	 of	 the	 state.	 As	 the	 vote	 tallies	 began	 to	 roll	 in,	 his	 lead
continued	to	grow.	It	looked	almost	insurmountable.	But	there	was	a	crack	in	his
seemingly	 invincible	 electoral	 armor.	 His	 lead	 was	 not	 as	 large	 or	 as
commanding	 as	 it	 should	 have	 been	 or	would	 have	 been	 if	 he	were	 a	 regular
Republican	 candidate.	 The	 taint	 of	 pedophilia	 had	 clearly	 depressed	 the	white
voter	 turnout	 in	Alabama.	And	 it	 soon	 became	 apparent	 that	 Senator	 Shelby’s
call	 to	moral	 arms	was	 having	 an	 effect.	 There	was	 a	 surge	 of	write-in	 votes
coming	out	of	traditionally	Republican	counties	as	well.	Indeed,	nearly	half	the
22,819	 write-ins	 came	 from	 counties	 that	 Moore	 carried.	 Moreover,	 college-
educated	 whites,	 who	 had	 backed	 Trump	 in	 2016,	 were	 peeling	 off,	 too.	 For
example,	in	Madison	County,	home	to	Huntsville,	where	both	a	major	university
and	 a	 NASA	 facility	 are	 located,	 the	 Republican	 presidential	 candidate	 had
secured	54.85	percent	of	the	vote.	Yet	in	the	2017	special	election,	Moore	eked
out	just	a	little	over	46	percent.	This	was	greater	than	an	8	percent	drop	and	was
an	omen	about	what	was	to	come.	Meanwhile,	Indivisible	had	focused	its	efforts
on	 six	 counties.	 “Three	 of	 them—Madison,	 Lee,	 and	 Mobile—flipped	 from
having	 a	 majority	 of	 their	 voters	 select	 Trump	 last	 November	 to	 a	 majority
choosing	 Jones.	 In	 the	other	 three	 counties	…	Houston,	Dale,	 and	Henry—the
G.O.P.’s	winning	margins	shrank	by	more	 than	 twenty	points.”	But,	even	with
all	that,	there	was	still	a	glimmer	of	hope	on	the	Republican	side.	Although	the
votes	 from	 the	more	diverse	areas	of	 the	 state	had	not	yet	been	 tallied,	Moore
still	had	a	sizable	lead.	And	if	voter	suppression	worked	as	it	was	supposed	to,
and	 those	 in	 the	 Black	 Belt	 counties	 and	 the	 cities	 stayed	 home,	 victory	 was
assured	and,	equally	important,	as	in	2016,	it	would	inevitably	be	chalked	up	to
African	Americans	being	disengaged	and	apathetic.129

As	 the	 votes	 continued	 to	 be	 counted,	 the	 election	 seemed	 to	 mirror	 the
classic	Muhammad	Ali	rope-a-dope,	with	black	voters	apparently	overwhelmed,
outmatched,	and	headed	for	sure	defeat	at	 the	hands	of	a	much	more	powerful
opponent.130	But	then,	a	blazing	uppercut	caught	Roy	Moore	squarely	on	the	jaw
and	sent	his	hopes	snapping	back	as	“black	people	 in	Alabama	punched	above
their	weight”	and	delivered	an	unexpected	and	well-delivered	stunning	blow.131
And,	 so	 fittingly,	 the	 first	 indication	 that	Moore	 was	 in	 serious	 trouble	 came
from	 a	 legendary	 place.	 “Selma,	 Lord,	 Selma,”	 exclaimed	 Bernice	 King,
daughter	 of	 Martin	 Luther	 King	 Jr.	 “It’s	 no	 coincidence,”	 she	 tweeted,	 “that



Selma,	where	blood	was	shed	in	the	struggle	for	voting	rights	for	Black	people,
pushed	#DougJones	 ahead	 for	 good.”132	As	 the	 election	 results	 kept	 rolling	 in,
the	black	voter	turnout	surprised	almost	everyone.	The	“stealth”	of	the	get-out-
the-vote	campaign,	which	made	it	seem	so	“last-minute,”	the	apparently	feigned
nonchalance	 when	 media	 and	 pollsters	 hovered	 asking	 questions,	 and	 the
“significant	barriers”	to	the	voting	booth	that	Alabama	crafted,	brought	about	a
kind	of	confidence	(or	resignation)	that	blacks	would	just	not	vote.133	Indeed,	if
the	 overall	 voter	 turnout	 rate	 had	 been	 the	 paltry	 25	 percent	 that	Merrill	 had
predicted,	perhaps	Moore,	for	whom	Merrill	cast	his	ballot,	would	have	won.134
But	 “more	 than	 40%	 of	 voters	 showed	 up,	 with	 surges	 well	 beyond	 50%	 in
counties	 favorable	 to	Jones.”	The	people	 in	 the	Black	Belt	counties,	who	were
weighed	down	by	 everything	 that	Alabama	could	 throw	at	 them,	were	 equally
impressive.	“Jones	won	an	average	of	73.4%	of	the	vote	in	[those]	counties	with
turnouts	that	averaged	45.4%,	about	five	percentage	points	higher	than	the	state
average.”135	The	Black	Belt	simply	came	through.	And	while	Selma	had	Moore
reeling,	Birmingham	truly	delivered	the	knockout	blow.	There	Jones	picked	up
83,213	more	votes	than	Moore,	Republican	turnout	was	significantly	less	than	in
2016,	 and	 there	 were	 3,710	 write-ins.136	 There	 simply	 weren’t	 enough	 white
evangelical	 votes	 left	 in	Alabama	 to	 revive	 his	 chances.137	 There	would	 be	 no
recovery.	There	would	be	no	getting	up	from	the	count.	And,	as	a	result,	 there
would	 be	 no	 “Senator”	 in	 front	 of	 Roy	 Moore’s	 name.	 He	 lost	 by	 20,715
votes.138

As	 the	 results	 became	 evident,	 the	 disgraced	 judge	 immediately	 raised	 the
specter	 of	 voter	 fraud	 and	 pointed	 to	 overwhelmingly	 black	Birmingham—the
same	way	Kit	Bond	had	pointed	to	St.	Louis	and	Trump	to	Philadelphia—as	the
culprit.	Moore	insisted	that	the	black	voter	turnout	rate	was	simply	too	high	and
the	Republican	vote	was	mysteriously	 too	 low.	For	him,	 that	 could	mean	only
one	thing:	voter	fraud.139	The	charge,	of	course,	was	as	hollow	as	the	man	and,
frankly,	all	those	before	him	who	gave	voice	to	that	pernicious	lie.

Because	 in	 Alabama,	 as	 in	 the	 United	 States,	 African	 Americans	 know,
“Somebody	paid	a	big	price	so	[they]	could	come	and	vote	…	There	were	people
who	has	 [sic]	 the	hoses	 turned	on	 them.	There	were	people	who	had	 the	dogs
turn	[sic]	on	them.”140	And,	unfortunately,	in	the	twenty-first	century,	there	were
people	who	had	to	overcome	every	barrier	 that	Alabama	put	 in	 their	way.	And
they	 did.	 But	 let’s	 be	 clear,	 they	 shouldn’t	 have	 had	 to.	 Voting	 is	 neither	 an
obstacle	course	nor	a	privilege.	It’s	a	right.



	

Conclusion

At	the	Crossroads	of	Half	Slave,	Half	Free

Something	 had	 gone	 horribly	wrong.	Most	Americans	 knew	 it.1	When	 special
counsel	 Robert	 Mueller	 indicted	 thirteen	 Russians	 for	 subverting	 the	 2016
election,	 those	 suspicions	 were	 confirmed.2	 The	 Kremlin’s	 agents,	 by
“weaponizing”	 Twitter	 and	 Facebook	 and	 exploiting	 the	 racial	 fissures	 in
America,	had	gone	for	the	nation’s	Achilles.3

Taking	 “extraordinary	 steps	 to	 make	 it	 appear	 that	 they	 were	 ordinary
American	political	activists,”	they	opened	up	a	series	of	social	media	accounts,
and	 then,	 after	 “earning”	 their	 stripes	 as	 social	 justice	 warriors,	 began	 a
campaign	urging	African	Americans	to	boycott	the	election	and	just	stay	home.4
Using	 the	 Instagram	 account	 Woke	 Blacks,	 the	 Russians	 posted	 a	 message
suggesting	that	African	Americans’	disdain	for	Trump	was	simply	manufactured
by	 sinister	 influences	 trying	 to	 “forc[e]	Blacks	 to	 vote	Killary,”	 the	 pejorative
social	media	 name	 for	Democratic	 presidential	 candidate	Hillary	Clinton,	who
was	cast	as	“the	lesser	of	two	devils.”	Faced	with	the	distasteful	choice	between
Trump,	whom	blacks	were	 supposedly	manipulated	 into	 loathing,	 and	Clinton,
who	 was	 Satan	 in	 a	 pantsuit,	 the	 disguised	 Russians	 used	 their	 robust	 social
media	 presence	 to	 trumpet	 that	 “we’d	 surely	 be	 better	 off	 without	 voting	 AT
ALL.”5

On	 Facebook,	 the	 Russians	 posted	 under	 the	 name	 Blacktivist,	 which	 they
had	used	 to	elbow	their	way	into	a	series	of	rallies	 in	Buffalo,	New	York,	 that
were	 demanding	 answers	 about	 the	 mysterious	 jailhouse	 death	 of	 a	 young
African	American	woman,	 India	Cummings.	After	muscling	 their	way	 into	 the
protests,	 the	Russians	began	 inflating	 their	stature	and	profile	using	an	 internet



bot	farm	that	gave	Blacktivist	an	even	larger	following	than	Black	Lives	Matter
had.	With	their	bona	fides	secured,	the	undercover	Russians	then	began	posting
about	the	upcoming	2016	election.	“They	would	say	things	like:	‘What	have	the
Democrats	done	for	you	the	last	four	years,	the	last	60	years’	”	and	then,	when
the	 unspoken	 reply	 was	 “nothing,”	 the	 Russians	 in	 their	 best	 cyber-militancy
mode	would	answer:	 “	 ‘Show	 them	your	power	by	not	 showing	up	 to	vote.’	 ”
The	 message	 spread	 like	 a	 virulent	 toxin.6	 One	 election	 expert	 observed	 that
“Russians	understood	how	 important	minority	voters	were	 to	Hillary	Clinton’s
chances	 in	 this	 election.	 They	were	 able	 to	 read	 the	 situation	 and	 say,	 ‘If	 we
demobilize	this	community,	it	could	have	enough	of	an	impact.’	”7

The	 Kremlin’s	 agents	 didn’t	 stop	 there,	 however.	 While	 working	 to	 get
African	 Americans	 to	 willingly	 “sit	 out”	 the	 election,	 the	 Russians	 were	 also
focusing	on	increasing	the	pressure	for	stricter	voter	suppression	techniques	by
“reporting”	 on	 rampant	 voter	 fraud	 in	 heavily	 contested	minority	 districts.8	 In
North	Carolina,	where	Republicans	had	issued	strict	voter	ID	laws	and	shown	no
mercy	 in	 targeting	 African	 Americans	 “with	 nearly	 surgical	 precision,”	 the
Russians,	using	 the	Twitter	handle	@TEN_GOP,	reported	 that	an	 investigation
was	under	way	to	uncover	who	had	committed	the	latest	round	of	voter	fraud	in
the	 state,	virtually	waving	a	 red	cape	 in	 front	of	 the	charging	Republican	bull.
Closer	 to	 Election	 Day,	 @TEN_GOP	 issued	 another	 tweet	 using	 the	 hashtag
#VoterFraud	and	questioning	the	validity	of	tens	of	thousands	of	mail-in	ballots
for	 Hillary	 Clinton	 in	 Broward	 County,	 Florida,	 where	 more	 than	 half	 the
population	was	Latino	or	black.9

As	insidious	as	all	this	was,	the	Russians,	frankly,	were	merely	piggybacking
on	the	years	of	work	done	by	the	GOP	to	stigmatize,	disfranchise,	and	suppress
the	votes	of	African	Americans	and	other	minorities.	The	Republicans,	as	we’ve
seen,	have	consistently	claimed	there	is	rampant	voter	fraud,	especially	in	cities
and	 states	 that	 have	 sizable	minority	 communities.	Thus,	 the	 suspicion	 thrown
by	the	GOP	on	St.	Louis	and	Miami-Dade	County	in	the	2000	election	is	just	as
dastardly	 as	 the	 Russians	 conjuring	 up	 #VoterFraud	 in	 North	 Carolina	 and
Broward	County	in	2016.	Reverend	William	Barber	best	summarized	the	harsh
parallel:	 “Voter	 suppression	 hacked	 our	 democracy	 long	 before	 any	 Russian
agents	meddled	in	America’s	elections.”10

Obama’s	election	had	been	a	catalyst	for	the	most	recent	version	of	massive
disfranchisement.11	And	the	resulting	efforts	to	strip	millions	of	citizens	of	their
voting	rights	indicated	how	easily	the	electoral	system	could	be	manipulated.	It



was	like	a	neon	sign	pointing	“Enter	Here.”12	After	Obama	surprisingly	carried
Indiana	in	2008,	the	GOP-dominated	state	legislature	and	the	governor	identified
the	 primary	 source	 of	 that	 supposed	 catastrophe:	 Marion	 County,	 home	 to
Indianapolis	 and	 the	 lion’s	 share	 of	 African	 Americans	 in	 the	 state.	 The
Republicans,	therefore,	passed	a	law—while	Vice	President	Mike	Pence	was	the
governor—designed	to	prevent	blacks	from	having	that	kind	of	influence	at	the
ballot	box	ever	again.	The	legislative	device	was	simple:	Counties	with	at	least
325,000	 residents	 could	 not	 have	more	 than	 one	 early	 voting	 site	 unless	 there
was	unanimous	agreement	from	the	bipartisan	county	election	board.	Buried	in
that	sanitized	language	was	pure,	uncut	racial	animus.	Only	three	of	the	ninety-
two	 counties	 in	 the	 state	 have	 populations	 that	 exceed	 that	 threshold—Marion
(Indianapolis),	Allen	 (Fort	Wayne),	 and	Lake	 (Gary),	 and,	not	 surprisingly,	62
percent	of	the	state’s	African	American	population	live	in	either	Marion	or	Lake
Counties.13	Meanwhile,	 smaller	 (and	whiter)	counties	are	not	held	 to	 that	same
restriction.	 Therefore,	 suburban	Hamilton	County	 has	 had	 its	 number	 of	 early
voting	 sites	 expanded	 to	 three	 and,	 as	 a	 result,	 has	 witnessed	 a	 63	 percent
increase	 in	 early	 voting.	 The	 Indianapolis	 Star,	 which	 uncovered	 the	 GOP’s
“methodical”	 and	 “relentless”	 attack	 on	 Democrats’	 voting	 rights,	 found	 that
“three	other	Republican-friendly	counties	also	added	early	voting	sites	and	have
seen	a	similar	increase	in	early	voting.”	Yet,	because	of	the	Republicans’	built-in
veto	 on	 the	Marion	County	 election	board,	 the	 state’s	 largest	 city,	with	 nearly
one	million	people,	lost	two	of	its	early	voting	stations	and	has	been	reduced	to	a
single	 site	 for	 each	 subsequent	 election	 since	 2008.	As	 a	 consequence,	 and	 as
could	be	expected,	early	voting	in	Marion	County	plummeted	by	26	percent.14

Republicans	 in	 Georgia	 have	 brought	 their	 own	 distinct	 twist	 to	 voter
suppression.	 Secretary	 of	 State	 Brian	Kemp	 has	 developed	 a	 pattern	 of	 going
after	 and	 intimidating	 organizations	 that	 register	 minorities	 to	 vote.	 In	 2012,
when	 the	 Asian	 American	 Legal	 Advocacy	 Center	 (AALAC)	 realized	 that	 a
number	of	its	clients,	who	were	newly	naturalized	citizens,	were	not	on	the	voter
rolls	 although	 they	 had	 been	 registered,	 its	 staff	 asked	 the	 secretary	 of	 state’s
office	why.	After	waiting	and	waiting	and	still	 receiving	no	response,	AALAC
issued	an	open	letter	expressing	concern	that	the	early	voting	period	would	close
before	they	had	an	answer.	Two	days	later,	in	a	show	of	raw	intimidation,	Kemp
launched	an	investigation	questioning	the	methods	the	organization	had	used	to
register	new	voters.	One	of	the	group’s	attorneys	was	“aghast	…‘I’m	not	going
to	 lie:	 I	 was	 shocked,	 I	 was	 scared.’	 ”	AALAC	 remained	 under	 this	 ominous



cloud	for	more	than	two	years	before	Kemp’s	office	finally	concluded	there	was
no	wrongdoing.15

Kemp	then	went	after	the	New	Georgia	Project	when	in	2014	the	organization
decided	 to	whittle	 away	at	 the	bloc	of	700,000	unregistered	African	American
voters	 in	 the	 state	 and,	 in	 its	 initial	 run,	 registered	 nearly	 130,000	 mostly
minority	voters.	Kemp	didn’t	applaud	and	see	democracy	in	action.	Instead,	he
exclaimed	in	a	TV	interview,	“We’re	just	not	going	to	put	up	with	fraud.”	Later,
when	talking	with	a	group	of	fellow	Republicans	behind	closed	doors,	he	didn’t
claim	“fraud.”	 It	was	 something	much	baser.	 “Democrats	 are	working	hard	…
registering	all	these	minority	voters	that	are	out	there	and	others	that	are	sitting
on	the	sidelines,”	he	warned.	“If	they	can	do	that,	they	can	win	these	elections	in
November.”	 Not	 surprisingly,	 within	 two	 months	 of	 that	 discussion,	 he
“announced	his	criminal	investigation	into	the	New	Georgia	Project.”	And,	just
as	 before,	 Kemp’s	 hunt	 for	 fraud	 dragged	 on	 and	 on	 with	 aspersions	 and
allegations	 filling	 the	 airwaves	 and	 print	media	while	 no	 evidence	 of	 a	 crime
could	be	found.16

Indiana	 and	Georgia,	 unfortunately,	 are	 not	 outliers.	 Voter	 suppression	 has
become	far	too	commonplace.	In	2017,	“99	bills	to	limit	access	to	the	ballot	have
been	 introduced	 in	 31	 states	 …	 and	 more	 states	 have	 enacted	 new	 voting
restrictions	 in	2017	 than	 in	2016	and	2015	combined.”17	This	means	 that	more
policymakers	and	politicians,	as	in	Wisconsin,	will	be	“giddy”	about	denying	the
constitutional	 right	 to	 vote	 to	 their	 citizens.18	More,	 as	 in	North	Carolina,	will
“celebrate”	 the	precipitous	drop	 in	early	voting	by	African	Americans.19	More,
as	in	New	Hampshire,	will	lie	about	voter	fraud	in	order	to	install	a	“poll	tax”	on
college	students	and	keep	them	from	the	ballot	box.20

Yet,	while	there	are	far	too	many	states	that	are	eager	to	reduce	“one	person,
one	 vote”	 to	 a	meaningless	 phrase,	 others,	 such	 as	Oregon,	 are	 determined	 to
“make	voting	convenient”	and	“registration	simple”	because	these	“policies	are
good	for	civic	engagement	and	voter	participation.”21	In	2015,	Oregon	pioneered
automatic	 voter	 registration	 (AVR).	 Citizens	 who	 “apply	 for	 or	 renew	 their
driver’s	license”	at	the	DMV	are	automatically	registered	to	vote	unless	they	opt
out.	Under	AVR,	Oregon	 added	68,583	new	voters	 in	 just	 six	months.	By	 the
end	of	July	2016,	the	state’s	“torrid	pace”	had	swelled	the	rolls	by	222,197	new
voters.	 And	 equally	 impressive,	 its	 voter	 turnout	 rate	 in	 the	 2016	 election
increased	 from	 64	 to	 68	 percent,	 “more	 than	 any	 other	 state”	—but	 also	 the
income,	age,	and	racial	diversity	of	the	electorate	was	enhanced	by	AVR,	as	was



the	participation	of	first-time	and	sporadic	voters.22
California	took	one	look	at	its	neighbor	to	the	north	and	is	“hard	on	Oregon’s

heels.”23	 Secretary	 of	 State	 Alex	 Padilla,	 dissatisfied	 with	 his	 own	 state’s
abysmal	42	percent	voter	turnout	rate,	had	been	scouring	the	nation	looking	for
best	 practices.24	 “We	want	 to	 serve	 as	 a	 contrast	 to	what	we	 see	 happening	 in
other	states,	where	they	are	making	it	more	difficult	to	register	or	actually	cast	a
ballot,”	 he	 said.	 California,	 thus,	 adopted	 and	 then	 adapted	 Oregon’s	 AVR
program	 to	 include	 preregistration	 of	 sixteen-and	 seventeen-year-olds	who	 are
then	 automatically	 registered	 to	 vote	 when	 they	 turn	 eighteen.25	 Padilla	 also
installed	 observers,	 including	 himself,	 in	Colorado	 during	 the	November	 2014
election.	There	they	saw	the	effectiveness	of	same-day	registration,	which	could
“boost	 turnout	7	 to	14	percentage	points”	and	“create	…	a	 fail-safe	 for	people
who	missed	the	15-day	deadline	and	still	want	to	vote.”26

These	state	 initiatives	 to	remove	 the	barriers	 to	 the	ballot	box,	 including	the
use	 of	 mail-in	 ballots,	 which	 has	 had	 tremendous	 success	 in	 Colorado,	 are
beginning	 to	 ricochet	 around	 the	 nation.	To	 date,	 ten	 states	 have	 implemented
AVR	 and	 “15	 states	 have	 introduced	 automatic	 voter	 registration	 proposals	 in
2018.”	Illinois	and	Rhode	Island,	in	fact,	have	expanded	the	program	to	include
other	agencies	beyond	the	DMV,	such	as	those	“serving	people	with	disabilities”
and	 social	 service	 agencies,	 that	 also	 have	 the	 capacity	 to	 electronically	 send
verified	 files	 to	 election	 officials.27	 That	 expansion	 beyond	 the	 DMV	 helps
address	 the	racial	and	economic	disparities	between	 those	who	drive	and	 those
who	 would	 have	 no	 reason	 whatsoever	 to	 have	 contact	 with	 the	 DMV.	Most
telling,	 given	 the	 political	 polarization	 of	 the	moment,	 the	 bill	 in	 Illinois	 was
bipartisan,	 as	 Republicans	 and	 Democrats	 “cooperat[ed]	 to	 make	 voter
registration	work	better.”	AVR	provided	 electronically	 vetted	 records	 that	will
keep	 voter	 rolls	 up-to-date	 and	 “is	 expected	 to	 register	 more	 than	 a	 million
voters”	in	the	state.28

Democrats	 in	 Congress	 have	 also	 pushed	 for	 legislation	 to	 enact	 a	 federal
AVR	program,	because	 the	United	States	consistently	ranks	 toward	 the	bottom
of	 developed	 democracies	 in	 terms	 of	 voter	 turnout.	 In	 July	 2016,	 Senators
Patrick	 Leahy	 (D-VT),	 Dick	 Durbin	 (D-IL),	 and	 Amy	 Klobuchar	 (D-MN)
cosponsored	 legislation	 that	 would	 take	 AVR	 nationwide.	 Leahy	 remarked,
“There	 is	 no	 reason	 why	 every	 eligible	 citizen	 cannot	 have	 the	 option	 of
automatic	registration	when	they	visit	 the	DMV,	sign	up	for	healthcare	or	sign
up	 for	 classes	 in	 college.”29	 No	 reason	 at	 all,	 except	 not	 one	 Republican	 in



Congress	has	stepped	up	to	support	the	bill.
Yet,	 a	 key	 factor	 affecting	 the	 U.S.’s	 low	 ranking	 among	 developed

democracies	is	the	sheer	magnitude	of	age-eligible	adults	who	are	not	registered.
Currently,	seventy-seven	million	Americans	aren’t	on	the	voter	rolls.	To	put	this
in	 perspective,	 there	 are	 so	many	 unregistered	 voters	 in	 the	United	States	 that
they	 exceed	 the	 total	 combined	population	of	 the	 largest	 one	hundred	 cities	 in
America—from	 New	 York	 City	 to	 Birmingham—by	 nearly	 sixteen	 million
people.30

Moreover,	 the	 demographics	 of	 the	 unregistered	 have	 greatly	 affected
elections	 and	 policies.	 Texas,	 for	 example,	 has	 two	Republican	U.S.	 senators,
John	Cornyn	 and	Ted	Cruz,	who	 have	 voted	 overwhelmingly	 (97	 percent	 and
92.5	 percent,	 respectively)	 to	 support	 Trump’s	 agenda	 regarding	 immigration,
taxes,	banking	regulations	that	strip	the	requirement	to	report	on	discrimination
in	lending,	and	other	policies.31	Yet,	the	senators’	voting	profile	is	antithetical	to
the	 composition	 of	 Texas,	 where	 “Latinos	 make	 up	 about	 39%	 of	 the	 state’s
population.”	Unfortunately,	almost	half	of	those	who	are	eligible	to	vote	are	not
registered,	compared	with	“only	27%	of	white	eligible	voters.”	Similarly,	across
the	United	States,	“more	than	42%	of	Latinos	are	not	registered	to	vote.”	Nor	are
43%	of	Asians.	And	“nearly	31%	of	blacks	are	unregistered.”	On	the	other	hand,
only	 26	 percent	 of	 eligible	 white	 voters	 are	 not	 registered.32	 In	 short,	 an
increasingly	 diverse	 America	 is	 poised	 to	 have	 an	 increasingly	 racially
homogenous	electorate,	and	voter	suppression	exacerbates	the	consequences.	In
2016	 and	 2017,	 whites	 were	 the	 only	 racial	 group	 where	 the	 majority	 cast	 a
ballot	 for	 Donald	 Trump	 and	 Roy	Moore,	 two	 wholly	 unqualified	 candidates
who	paraded	their	white	supremacist	views	in	a	suit	and	tie.33

Meanwhile,	states	and	cities	where	the	GOP	does	not	have	full	control	have
continued	to	move	forward.34	Delaware	eliminated	the	requirement	for	absentee
ballots	 to	 be	 notarized,	 thereby	 “expanding	 voting	 access	 for	 younger
Delawareans	attending	school	out	of	state.”35	New	Mexico’s	state	senate	passed
legislation	 to	 demolish	 the	 barrier	 that	 required	 citizens	who	wanted	 to	 cast	 a
ballot	to	be	registered	to	vote	at	least	twenty-eight	days	before	an	election.	The
new	bill	knocks	more	than	three	weeks	off	that	requirement	and	allows	voting-
eligible	 residents	 to	 register	 three	 days	 prior	 to	 an	 election.	 One	 of	 the
sponsoring	senators	explained	the	rationale	for	the	legislation,	which	has	yet	to
become	law:	“When	more	citizens	participate	in	our	democracy,	our	democracy
is	stronger.”36	Connecticut	passed	legislation	providing	for	same-day	registration



and	 online	 voter	 registration.	 Miles	 Rapoport,	 its	 former	 secretary	 of	 state,
observed,	 “While	 other	 states	 are	 busy	 restricting	 the	 vote	with	 new	 voter	 ID
requirements	and	barriers	to	community	voter	registration	drives,	Connecticut	…
[is]	 opening	 up	 new	 avenues	 to	 voter	 participation.”	 Again,	 the	 rationale	 was
simple.	 “Democracy	 is	 at	 its	 best	 with	 active,	 engaged	 citizens,”	 he	 said.37
Similarly,	 although	Minnesota	 has	 the	 highest	 voter	 turnout	 rate	 in	 the	 nation,
the	Democrats	 in	 the	 state	 senate	were	 still	not	 satisfied.	Voting	along	straight
party	 lines,	 they	 passed	 a	 bill	 to	 extend	 early	 voting	 to	 “15	 days	 before	 an
election,	 expand	mail-in	 balloting	 to	 small	 communities	 and	 permit	 convicted
felons	 to	 vote	 immediately	 after	 they	 are	 released	 from	 prison.”	 Republicans
balked	at	the	provisions,	but	it	appears	that	their	major	resistance	was	“political
…	In	2012,	Barack	Obama	carried	17	of	the	20	states	that	had	the	highest	voter
turnout.”38

In	2016,	just	to	the	east	of	Minnesota,	Wisconsin’s	voter	turnout	dropped	by
more	 than	 sixty	 thousand.	 Two-thirds	 of	 that	 decline,	 by	 design,	 happened	 in
Milwaukee.	The	Republican	state	leadership	made	it	clear	that	it	was	willing	to
strangle	 into	 submission	 Democratic	 strongholds	 like	 the	 city	 that	 houses	 70
percent	 of	 the	 state’s	 African	 American	 population.	 But	 now,	 the	 mayor	 and
aldermen	are	fighting	back.	They	have	authorized	funding	to	expand	the	number
of	early	voting	sites	for	Wisconsin’s	 largest	city	from	three	in	2016	to	eight	 in
2018.	Progressive	civil	society,	such	as	One	Wisconsin	Institute,	which	has	sued
the	 state	 to	 end	 voter	 suppression,	 was	 fully	 behind	 the	 expansion.	 Executive
director	 Scot	 Ross	 observed:	 “We	 know	 that	 when	 voters	 are	 given	 the
opportunity	to	vote,	that	voters	vote.”39	Similar	efforts	at	expanding	access	to	the
franchise	 are	 occurring	 in	Madison,	Wisconsin;	 East	 Lansing,	Michigan;	New
York	City;	St.	Louis,	Missouri;	and	Macon	County,	Illinois.40

Yet,	for	all	these	efforts,	the	work	seems	to	be	an	“uphill	climb.”41	The	lie	of
voter	 fraud	has	embedded	 itself	 into	 the	American	 imagination	and	has	proved
resistant	 to	 facts,	 studies,	 court	 cases,	 and	 reports	 proving	 otherwise.42	 As	 the
tentacles	of	the	lie	continue	to	sink	deeper	and	deeper	into	our	democracy,	they
threaten	 to	choke	the	very	 life	out	of	 the	body	politic	and,	 in	 the	end,	severely
weaken	 the	 United	 States.43	 Trevor	 Tejeda-Gervais,	 the	 Midwest	 organizing
director	 for	 the	 nonpartisan	 group	 Common	 Cause,	 explained	 the	 nation’s
current,	 dire	 predicament:	 “We	 are	 only	 as	 strong	 as	 the	 most	 suppressive
state.”44

In	short,	we’re	 in	 trouble.	Years	of	gerrymandering,	 requiring	 IDs	 that	only



certain	people	have,	illegally	purging	citizens	from	the	voter	rolls,	and	starving
minority	precincts	of	 resources	 to	create	untenable	conditions	at	 the	polls	have
exposed	our	electoral	jugular	and	made	the	United	States	vulnerable	to	Russian
attacks	on	our	democracy.	Those	assaults	played	out	as	seamlessly	as	if	they	had
been	made	in	the	USA	and	not	hatched	in	the	bowels	of	the	Kremlin.	But	it’s	not
just	 the	 Russian	 attack,	 as	 horrific	 as	 that	 is.	 Voter	 suppression	 has	made	 the
U.S.	 House	 of	 Representatives	 wholly	 unrepresentative.45	 It	 has	 placed	 in	 the
presidency	a	man	who	is	anything	but	presidential.46	It	has	already	reshaped	the
U.S.	 Supreme	 Court	 with	 the	 installation	 of	 Neil	 Gorsuch,	 and	 as	 a	 slew	 of
Trump’s	 unqualified	 nominees	 to	 the	 federal	 bench	 get	 greenlighted	 by	 a
compromised	 Senate,	 it	 threatens	 to	 undermine	 the	 judiciary	 for	 decades	 to
come.47

Thus,	 when	 thirty-one	 states	 are	 vying	 to	 develop	 new	 and	 more	 ruthless
ways	 to	 disfranchise	 their	 population,	 and	 when	 the	 others	 are	 searching
desperately	 for	ways	 to	 bring	millions	 of	 citizens	 into	 the	 electorate,	we	 have
created	a	nation	where	democracy	is	simultaneously	atrophying	and	growing—
depending	solely	on	where	one	lives.	History	makes	clear,	however,	that	this	is
simply	 not	 sustainable.	 It	wasn’t	 sustainable	 in	 the	 antebellum	 era.48	 It	wasn’t
sustainable	when	 the	 poll	 tax	 and	 literacy	 test	 gave	 disproportionate	 power	 in
Congress	to	Southern	Democrats.49	And	it’s	certainly	not	sustainable	now.50	Or,
as	Abraham	Lincoln	soberly	observed,	“I	believe	this	government	cannot	endure,
permanently	half	slave	and	half	free.”51
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